Congo. U.N. Advisory
Committee on the Congo -
correspondence, statements,

p...

HS L 179:152




@“j Lnwewiarstyblds samd.

COMﬁa . A961

£ /WW

/4%7%0#(%‘7 and /Qe_x/aaws[éf[,;ly &% pu OV, Loree

wmder /mwayraﬁ" A(2) veladhug 1o fthe witholvavad

aund evawaﬂow &/ cerfafu Perxoau&/.




4 March 1961
(31st Meeting)

AUTHORLTY AND RESPONSIBILITY OF THE UN FORCE UNDER PARAGRAPH A(2)

RELATING TO THE WITHDRAWAL AND EVACUATION OF CERTAIN PERSONNEL

The following comments of a legal character are sutmitted in response
to q_uest.ions by members of the Advisory Committes regarding the authority
and responsibility of the UN Force in the Congo to use force to effectuate
the evacuation of certain foreign nationals who fall within the terms of
paragraph: A(2) of the Security Council resolution of 21 February 1951,

Analysis of the Text

Paragraph A(2) reads as follows:

"Urges that measures be taken for the immediate withdrawal

and evacuation from the Congo of all Belgian and other foreign
military and para-military persomnel and political advisers not
under the United Nations Command, and mercenaries;"

The first point to note is that the text of this paragraph is entirely
silent on the question of whether force may be used to carry out the measures
which are urged. The omission of any reference to the use of force in this
paragraph cannot be regarded as irrelevant, especially in view of the explicit
authorization in paragraph A(1l) thet the United Nations may use force for the

purposes stated in that paragraph. In these circumstances, it is difficult

to read into the paregraph an authorization which is not expressed on a point

recognized as having crucial importance.

Secondly, it may be noted that the terms "withdrawal and evacuation®
are used without any indication as to the authority that might take such
action. While the words themselves imply that such measures need not require
the consent of the individuals concerned, they clearly do not, in themselves,
vest in the UN Force the right to employ force to remove the individuals con-

cerned. It will be recalled that a draft resolution (S/4706) which would have




*

ten joined" the UN Command to "ensure ... removel® of all Belgian persomnel
was rejected by the Council at its meeting on 20-21 February.

The discussion in the Security Council relating to the adoption of para-
graph A(2) dontain no suggestion that the paragraph was intended to bestow
upon the United Nations the right to seize forcibly the individuals mentioned.
'Again it is relevant to contrast this with the mamy explicit references to
the authorized use of force for the objectives stated in paragraph A(1).

Some guidance to the intended meaning of the paz;agra;ph may be found in
the statements indicating that its implementation requires "co-operation" and
that, in the event that such co-operation is not given, it will be necessary
to return to the Security Council and request that organ to adopt further
msasures in the naturs of "sanciions” to effectuate the objective of paragraph
A(2). A significant statement in this regard was made by the representatlve
of the United Arab Republic, one of the sponsors of the resolution.

"The second question with which I want to deal in this statement
todey is the question of Belgian and foreign military and para-military
forces that are not in the United Nations force., We feel that these
forces must be evacuated as scon as possible if we wish peace to
return to that country. It is imperative that these forces be evacu-
ated immediately. We clearly ask for this in the draft resolution
which will be distributed soon., If the measures required to ensure
this immediate evacuation are not taken and if the necessary co-opera-
tion is not given in this field to the United Nations, we will be
forced to come back to the Security Council once again and ask that
measures falling within the framework of chapter VII of the Charter
be taken in order to attain this objective. I am speasking of sanctions,®
(s/PV. 938, p. 26.)

Consideration should also be given to statements of other represeantatives
which, while expressing the desire for vigorous action to implement the pro-
vision of paragraph A(2), refer to the use of persuasion and influsnce by
States to obtain the desired result and do not in any instance suggest that
the forcible seizure of the individuals by the UN Commend would be authorized.
(See, for example, Nigeria, S/PV. 91, pp. 36-37, Sudan, S/PV. 937, p. 76,
the United States, S/PV. 934, p. 46.)
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The Application of the Authority to Resort to Force Contained im

L C
Paragraph A(1) for the Tmplementation of Paragraph A 2)
BB AE , _

It has been suggested that, even if paragraph A(2) doss not in itself .
confer the right on the UN Cmand to use force to evacuate individuals,
;the'authoriz&tian'granted in pavagraph A(l) to use force "if nsce
in the last resort" a@plies to the acticn called for under paragre
In support of this, it is said that the evacuation
foreign military’perseﬁﬁel'etcg is; in the int@mﬁAbf the é@ﬁnﬁil resolution,
a measure reguired to prevent the occurrence of civil war, and coﬁsequ@nﬁly
covered by the terms of paragraph A(1l) relating to the “last resort® use of
force,
This argument requires a consideration'éf the circumstances in which
force may be used under paragraph A(l),‘as related to the ﬁrcblem of evacuation
under paragraph A(2), In order to enalygpe this point adequately it is useful
to consider certain factusl situations.
First, there may be a situation in which the prohibited personnel have
been engaged in acts with respéct to which the UN Foree is clearly entitled
to use force under paragraph A(1) and other grants of authority by the Security
Council, An obvious cage would be that in which a Belgi&h or other foreign
military officer engaged in an attack against UN Forces maintaining a position
or in violation of the terms of a nesutralized zone. In such circumstances,
the UN Forces would, as a corollary of its right to employ arms, be considered

to have the right to apprehend and detein opposing personnel and to arrange for
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their evacuation if they f£all within the classes mentioned in paragraph A(2),

The authority of the UN Force to take such forcible measures in sﬁchﬁa cireumstance
is thus a consequence of the right of the Foree to %ake»se 5;, fense measures

in the broad sense in which that term has been construed by the Secretary~General

and by the members of the Advisory Committee,

A second situation whiei sents a rather different iseue may arise

in respect of foreign persomnel, mi 1&5&%? or: otherwise, who ars serving with
& % >

the military forces of a de facto or de jure gavcrwmr ntal authority or who

otherwise have the protection of such mii 1b&f§ forces. In a case of this
type, the issue is presented by the fact %hat the UN Force would have to
undertake military imitiative, - in shori, to stage an attack on the inter-
posed troops of the governmental authority concermed. This‘is an aspect of
the problem which has been considered in some detail by the Advisory Committee
and by the States which have contributed troops; reference is made on ﬁhis
point to the statements contained. in the message dated 24 Pebruary 1961
fram the Secretary-General to certain African States coneerning the need for
troops and the function of the Force. This message,; which received the approval
of the Advisory Committee, contains the following paragraph:
"The latest resolutlon, adopted by the Security Couneil,

does not seem to me to derogate from the position that United

Nations troops should riot become parties to armed conflict in

the Congo. The basic intention of the resolution is, in my

opinion, the taking of all appropriate measures for the purposes

mentioned,resort being had to force only when all other efforts
such as negotiation, persuasion or ccncillation were to fail,
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May the United Hations Fore Porcit ize gn individ
effsctuate his evacuation rdai with agreement
territorial authorities?

Lacking agreement cf the territoria
Nations Forces seizme and forelbly
basis of a request m the goveram

In the absence of both the ag

and a request from the govert
Nations,acting simply on the basis
foreibly selze and evacuate an

With respect to the first cuestion,
governmental authorities of an area may be

persons, particularly when this
P » :

f the Securiiy Couneil. It is true that questions m : ised as to the

de jurs status of a parbicular territorial gevermmenb, bub in the elrcumstances
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of the preseut Conge situsticn it would seem necesssry to conclude that the

agreement of the aubhoribies oxercising de facto ‘ control in the avea mulci
constitube o sufficient legal basis for United Natioms forcille action o
evacuate the prohibited perscomel. ‘

- The second and third (uestions are more difficult. They are based on
the hypothesis that the territorial government or authorities would not agrée
evén after pressure has baen broughh on them %o the removel of particular
foreign officials serving with their 'gommmm'bs. A 1ikely ground that
would be advanced is that the individusls in-question are nct in their view
covered by paragraph A(2) either -because.';:'.he:y do not perform the prohihited

functions or possibly that they are not of foreign mationality. The issue
| would thus be prasgated as to whether UN ﬁmeps may exercise initiative by
emi*dy’ﬁ.ng forge éga:i.nst the individualsﬁ in question in order to effectuate
thelr evacmbion when it has been made clear tk;a’o this is contrary to ths
will of the a@hari‘sies‘ of the area. The fact that the govermsent of naticn-
ality may have sought to withdvaw its national (analogous to an abtempt ab
extradition) would not in iteelf be a decisive legal elewent although it
would in many cases have considerasble political importapce. In obher words;
in both cases covered by Guestions 2 and 3 stated above the logal issve
may be put briefly é.s_ to whé‘.sher force may be used in such individual

seizures without any aubhoidity or agreement nged by the territorial

autholities.

The argmﬁ.t né.y be advanced that such agreement is not required for
two reasons: {irst, that paragraph A(l) envisages the use of force as a
last resort falling agveemnb*';izo prevent civil war end that the presence of.
such foreign officials is an eiemézzt conducive to civil waf; secondly; .

that the force of the rescluticm of 20-21 Fobruary is obligatory and




consequently it should be presumed that the b@t?::al go%rammmts hava
accepbed the decision of the Security Co;mci:f.; and censf;qﬁ@é‘i:{i,y that their
actusl agrecmont is unnecessary.

The implications of this argument are cbviously far-reaching. Its
accepbance would mean that the United Nations Force would lave an overriding
authordity (after attempbs at persuasion had failed) to reach into the
offlicialdom of a territorial govermment and to remove by force individuel
officials of that govermment which the UM - but not the governmant -- deems
to be covered by the resolution. It cannot be ‘ignsx‘ed that in a case of this
kind the territorial government would, whenever possibls, sbitempt to resist
such forcible action against its officials by counber<forcs.

In order to e\félmte whether this comes wlthin the intent of the
Security Councll resclution, the following considerations must cerbalnly be
given weight, Flrst, as we have already shown, it is clear that the Council
did not authorize the exercise of force by the United Nations under paragraph
A(2). This in itself must give rise to doubb as to whether ﬁ(i) gould be so
interpreted as providing a basls for the use» of force to carry ocub the
objectives of A(2) withoub any independent justification under A(1).

A second significénb consideration is the fact that the use of force in

the circumstances envisaged would involve a type of military initiative against

the authorities of the area with the probability of armsd resistance. With
regard to this, reference must be had again to the basic position, quded
above, expressed in the lebter to certain African States regardizxé troops
(which letter received the endorsement of the Advisory Commitiee) tb the effect
that the UN troops shouid not become partiss to armed conﬁiet in the ."-.Qongo.

It has already been made sufficlently clear that this position is mgarde_jd by A
Members as a special case of the principle embadj.ed in or mﬁerlying the




Securdty Councll resclutions of 14 July and 9 August and affirmed in the

resolution of 20-21L February, to wit, thaj:.,,',the United Nations forces were

not authorized to take military initlative agalnst governmental authorities

and that they were not to seek to influence the ouﬁeem of the political

conflict in the country. These considerétions are relevant to the case

under discussion on the assumption that the attempts at forcille seizure

of individué.l officials of the territorial government would almost inevitably

bring UN troops intoe ammed confliet with thé authorities of that government.
Finally, it may be observed that an interprstation which permits and

indeed requires such forcible seizures of individuals would appear to be

inconsistent with what have been generally regarded as fundamentel limitations

on the right of the United Natioms to take military action sgainst a govermmert

save where the Security Council has expressly adopbted an enforeement measure

under Article 42 of Chapter VIL. The text of the resolution of 20-21 February

contains no explicit reference to such enforcement measure and the statements
in the Council which are relevant confimm (as indicated above) that Article
42 was not intended to be applied. It is difficult to avoid the comclusion
that any such novel and far-reaching construction of the resolution may be
adoptle& by the Secretary-General only if the Security Council itself has
stated that position with the necessary clarity.
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Question as to the Applicabiliiy of Article 104 of the Charter

The question has also been raised whether the authority to exercise legal
powers of govermment, such as arrest and deportation, may hot be supplied by
Article 104 of the Charter. The Article statess

“The Organization shall enjoy :in the territory Gf'each
of its Members such legal capacity as may be nscessary for

the exercise of its functions and the fulfilment of its
purposes,"

The history of the article makes clear that the term "legal capacity" is used

in the usual and.narrow sense of conferring authority en a fictitious or
juridical person to perform legal acts otherwise performed only by natural
persons,

The General Assembly has givén an authoritative interpretation of Article 104
in this narrow sense., In adopting the Convention on Privileges and Immunities of
the United Natioms, it cited Article 104 in the preamble, and then in Section 1 of
the Convention determined that the United Nations "shall have the capacity:

"{a) to contracts
"(b) to acquire and dispose of immovable and movable property;

n(c) to institute legal proceedings.®
This determination is in striet conformity with the explanation of the drafters
of Article 104, as stated in the Report of Committee IV/2 at the United Nations
Conference on International Organizaﬁion in San Franeisco. (UNCIO Documents,

Vol. 13, p. 710).
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The International Court of Justice, in its Advisory Opinion of 11 April 1949
on Reparation for Injuries Suffered in the Service of the United Nations, held
‘that the Organization had the "capacity" to bring an international claims

®pccordingly, the Court has come to the conclusion that the
Organization is an internationmal person. That is not the same
thing as saying that it is a State, which it certainly is not, or
that its legal personality and rights and duties are the same as

those of a State." (ICJ Reports 1949, p. 179.)

Insofar as concerns Article 104 of the Charter, therefore, it is apparent

that the authority of ONUC to carry out any acts normally psriormed by a

goverrment must be found not in the Charter reference to its "legal capaclity”

but rather in the terms of the mandate.




