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AUTHORTTY AND RESPONSIBILITY OF THE UN FORCE UNDER PARAGRAPH A(2)

RELATING TO THE WITHDRAWAL AND EVACUATION OF CERTAIN PERSONNEL

Memorandur Submitted by the Secretary ral

The following comments of a legal character are submitted in response

to questions by members of the Advisory Committee regarding the authority

and responsibility of the UN Force in the Congo to use force to effectuate

the evacuation of certain foreign nationals who fall within the terms of

paragraph. A(2) of the Security Council resolution of 21 February 1951.

Analysis of the Text

Paragraph A(2) reads as follows:

"Urges that measures be taken for the immediate withdrawal :

and evacuation from the Congo of all Belgian and other foreign
military and para-military persomnel and political advisers not
under the United Nations Command, and mercenaries;"

The first point to note is that the text of this paragraph is entirely

silent on the question of whether force may be used to carry out the measures

which are urged. The omission of any reference to the use of foéce in this

paragraph cannot be regarded as irrelevant, especially in view of the explicit

authorization in paragraph A(l) that the United Nations may use force for the

purposes stated in that paragraph. In these circumstances, it is difficult

to read into the paregraph an authorization which is not expressed on a point

recognized as having crucial importance.

Secondly, it may be noted that the terms "withdrawal and evacuation"

are used without any indication as to the authority that might take such

action. While the words themselves imply that such measures need not require

the consent of the individuals concerned, they clearly do not, in themselves,

vest in the UN Force the right to employ force to remove the individuals con-

cerned. It will be recalled that a draft resolution (S/4706) which would have
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ten joined" the UN Command to "ensure ... removel” of all Belgian persomnel
was rejected by the Council at its meeting on 20-21 February.

' The Debates in the Security Couneil

The discussion in the Security Council relating to the adoption of para-

graph A(2) dontain no suggestion that the paragraph was intended to bestow

upon the United Nations the right to seize forcibly the individuals mentioned.

Again it is relevant to contrast this with the many explicit references to

the authorized use of force for the objectives stated in paragraph A(1).

Some guidance to the intended meaning of the paz;agra;ph nmay be found in

the statements indicating that its implementation requires "co-operation" and

that, in the event that such co-operation is not givem, it will be necessary

to return to the Security Council and request that organ to adopt further

msasures in the naturs of "sanciions” to effectuate the objective of paragraph

A(2). A significant statement in this regard was made by the representailve
of the United Arab Republic, one of the sponsors of the resclution,

"The second question with which I want to deal in this statement

todey is the question of Belgian and foreign military and para-military
forces that are not in the United Nations force, We feel that these
forces mist be evacuated as soon as possible if we wish peace to
return to that country. It is imperative that these forces be evacu-

ated immediately. We clearly ask for this in the draft resolution
vwhich will be distributed soon., If the measurses requived to ensure

this immediate evacuation are not taken and if the necessary co-opera-
tion is not given in this field to the United Nations, we will be
forced to come back to the Security Council once again and ask that
measures falling within the framework of chapter VII of the Charter
be taken in order to attain this objective. I am speaking of sanctions,.®

(s/Pv. 938, p. 26.)

Consideration should also be given to statements of other represemtatives
which, while expressing the desire for vigorous action to implement the pro-

vision of paragraph A{2), refer to the use of persuasion and influsnce by
States to obtain the desired result and do not in any instance suggest that

the forcible seizure of the individuals by the UN Commend would be authorized.

(see, for example, Nigeria, S/PV. %1, pp. 36=37, Sudan, S/PV. 937, p. 76,
the United States, S/PV. 934, p. 46.)



The Application of the Authority to Resort to Force Contained im

Paragraph A(1) for the Implementation of Paragraph A(2)

It has been suggested that, even if paragraph A(2) doss not in itself .

confer the right on the dnammaC>%fi to use forece to évacuate individuals;
;the'authorization'granted in pavagraph A(l) to use force Wif necessary

in the last resort" a?plies to the acticn called for under paragraph A(2),

In support of this, it is said that the evacuation of Belgian and other

foreign °cte'lehfiosrep.yratilim is, in the fbAfinetni the Cauncil resolution,

a measure reguired toprevent the occurrence of civil war, and cohsequently
covered by the terms of paragraph A(1l) relating to the Ylast resort® use of

force.
-

This argument requires a eonsi&eration'éf the.circumstances in which

forée may be desfi under paragraph A(1l), as related to the melbcrfi of evacuation

under péragraph A(2), In orqér to amalygee this point adequately it is useful

to consider certain factusl situations.

First, there may be a2 situation in whtich the prohibited personnel have

been engaged in acts with respect to which the UN Foree is clearly entitled

to use foree under paragraph A(L) and other grants of authority by the Security

Councils, An obvious case would be that in which # Belgiah or other foreign

military officer engaged in an attack against UN Forees maintaining a position

or in violation of the terms of a neutralized zone. In such circumstances,

the UN Forces would, aé a corollary of its right to employ arms, be considered

to have the right to apprehend'and detain opposing‘perscnnel»and to arrange for



thelr evacuation if they fall within the classes mentioned in paragraph A(2o D' p 9

The authority of the UN Force to take such foreible measures in such.a circumstance
is thus a consequence of the right of the Foree to esnefedmfiles.ekat measures

in the broad sense in which that term has been construed by the Secretary-General

and by the members of the Advisory Commibtee,

|
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A second situation which presents a rather different iséae yafi afise

in respect of foreign personnel, military or: otherwise, who are serving with

the military forces of a de facto or de jure govermmental authority or who

otherwise have the protection of such military forces. In a case of this

type, the issue is presented by the fact that the UN Foree would have to

undertake.miliiary initiative, = in shart, ta:stage an attack on the inter-

posed troops of the governmental authority concerned. This‘is an aépeét of

the problem which has been considered in some detail by the Advisory Committee

and by the States which have contributed troops; reference is made on sihfi
point to the statements contained.in the message dated 24 February 1961

fram the Secretary-General to certain African States coneerning the need for

troops and the function of the Force. This message; which received the approval

of the Advisory Committee, contains the following paragraphs

"The latest resolutlon, adopted by the Security Couneil,
does not seem to me to derogate from the position that United
Nations troops should ot become parities to armed conflict in
the Congo. The basic intention of the resolution is, in my
opinion, the taking of all appropriate measuresfor the purposes
mentionaed,resort being had to force only when all other efforts
such as negotiation, persuasion or conciliation were to fail,
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me'n.Jha Lhev become a party to a coniliet 1

bility of becomingsuch a party 10h¢i be open were troeps to
talkke the initiative in an aymedattack on an organized army

group in the Congo.” (S/4752, Amnex T, Po 3)«

There is a third situation which remainsto be consldered; namely

that in:which the conditions stated in the previocus paragraphs do not

obtain, This would include cases in which pexsé@n@i covered by paragraph

A{2) were simply carrying out their functions in Leopoldville, Stamleyville

or other localities where UN Forces are situated. The issue thea is

- to vhether the UN troops could, by the threat or use of foree,
'

"prohlb;ned” Dersonnel and foreibly bring about their evecuation.

@

problemn, too, further ananys is required.

Stated in the form of questions,

(1) May the United Hations Forces forecibly seize gn individual and

effectuate his evacuation in aceordance with agreement of the

territorial authorities?

(2) Lacking agreement of the berritorial auuro“1+iea
Nations Forces seize and forclbly evacuate an

basis of a request from the goverament of whi

(3) territorial authorities
‘may

the United

Hat;onssactanb oimplj on ane aau“b of the Sscurit; nell resoclution,
fiforeibly selze and evacuate an individual

e

With respeci to thefirst cuestion, the essentlai legdl point is that the

governmental authorities of an area may'he-ccméidered to ha;e the right to expel

p@rsonép particularly when this is called for by a 1@@&11: binding decision

ef the Security Council: It is tyue that quemmx@ moy be raised as to the

de jursstatus of a parbicular territorial gevermmenb, bub in the elrcumstances



of the present Congo situstion it would ssem nscesssry to condlude that‘ths

agreemeat of the authoribies exercising de _i;a_:_c_w::._q. conbrol in the avea dfl‘m
constitube a sufficient legal basls for United Natioms forcilile action to

evacuate the prohibited perscmmel.

|
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The second and third yuestions are more difficult., T}wé are basged on

the hypothesis that the territorial government or authorities would not a.grée
even after pressure has baen broughh o'n; them to the removal of particular

foreien officials serving with their goverrmembs. A Likely ground that
would be advanced is that the individusls in-question are nct in their view

~ covered by péra.‘graph A(2) edther -becausew;bhey do not perform the prohibited

functions or possibly that they are not of foreign mtionslity. The issue
b‘

would’thus be pragéoted as to whether UN {'.rcaps may exereise inibiative by

gnfiifiigme force Aga.:i.nst the individuals, in quesiion' in order to effectuate

thelr evacwtion when 1t has boen made clear t};at this is conbrary to the

will of the au&horities‘ of the area. The fact that the govermment of mnation~

ality may have sought to withdraw its national (analogous to an atteampt ab

extradition) would not in itself be a decisive legal element although it

would in many cases have considerable political importance.‘ In obher words,

in both cases covered by Guestions 2 and 3 stated above the legal issve

may be put briefly é,s‘ to wh’svbher force may be used in such individual

seizures vithout eny aubhoiity or agreement detflarg by the territoxrial

authoiidties.
The tfimugra .nz'a.y be advanced that such agreement is not required for

two reasons: first, that ‘paragraph A(1) envisages the use of forece as a

last resort falling agreemenh"'fso prevent civil war and that the presence of'
such foreign qfficials is an eiemént conducive to clivil var; secondly;

.

‘that the force of the resolubicn of 20-21 Fsbruary is obligatory and



consequently it should be presumed that the © exrdit?ial rfom'"*‘mats have

accepbed the decision of the Security Goymei},, gnd consequently that their

acbual agreemont is unnecessary.
|

The implications of this argmnt are obviously far-reaching. Its

'acceptance would mean that the United Nations Foree would lave an overriding

authority (after attempbs at persuasion had failed) to reach into the

officialdom of a bterritorial govermment and 'to remove by force individual

officials of that government which the Ul - bubt not the government -- deems

to be eovered by the resolubticn. It cannot be ‘ignored that in a case of this

kind the territorial government would, whenever possibls, sbitempt to resist

such forcible action against its officials by coumber<force.

In order to e@mte whether this comes within the intent of the

Security Councll resolution, the following considerations must certainly be

given wedight., First, as we have already shoun, it is clear that the Council
did not authorizé the exercise of force by the United Nations under paragraph

A{2). This in itself musht give rise to doubb as to whether A(l) gould be so

interpreted as providing a basis for the useA of force to carry oub the

objectives of A(2) withoub any independent justification under A(1).

A second mflngis consideration is the fact that the use of foree in

the circumstances envisaged would involve a type of military initiative against
/

the authoriiies of the area with the probability of ammed resistance., With

regard to t)his, ‘reference must be had again to the basic position, qudted

above, expressed in the letter to certain African States regardiné troops

(which letter received the endorsement of the Advisory comittee) to the effect

that the UN troops should not become partiss ta armed conflict in theCongo.

It has already been made sufficiently clear thet this positicn is vegarded by

Members as a special case of the principle embodied in or underlying 't,hie:‘



»;:7{:3.“

Securdty Councll resclutions of 14 July and 9 August and affirmed in the

resolution of 20-21L Februa,ry, to wit, thaj;,.',the United Nations forces were

not authorized to take military initlative agéinst governmntal authorities

and that they were not to seek to influence the outcome of the political

conflict in the coutry. These considerations are relevanmt to the case

under dlscussion on the assumption that the attempts at forcille seizure

of :lndividuél officials of the territorial government would almost inevitably

bring UN troeps inte ammed confliet with thé authorities of that government.

Finally, it may be observed that an interpretation which permits and

indeed requires such forcible seizures of individuals would appear to be

inconsistent with what have been generally regarded as fundamentel limitations

on the right of the United Natioms to take military action sgainst a govermmerd

save where the Security Council has expressly adopbed an enforeement measure

under Article 42 of Chapter VII. The text of the resolution of 20-21 Febfuary
contains no explicit reference to such enforcement measure and the statements

in the Council which are relevant confimm (as indicated above) that Article
42 was not intended to be applied. It is difficult to avoid the comclusion
thet any such novel and far-reaching construction of the resolution may be

adopted by the Secretary-General only if the Security Council itself has

stated that position with the necessary clarity.
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Question as to the Applicability of Article 104 of the Charter

The question has also been raised whether the authority to exercise legal

powers of govermment, such as arrest and deportation, may hot be supplied by

Article 104 of the Charter., The Article statess

“The Organization shall enjoy :in the territory cf'each
of its Members such legal capacity as may be nscessary for
the exercise of its functions and the fulfilment of its

~

‘purposes,"

The history of the‘article makes clear that the term Ylegal capacity! is used

in the usual and narrow sense of conferring authority en & fictitlious or

juridical person to perform legal acts otherwise performed only by natural

psrsons,

The Gerneral Assembly has givén an authoritative interpretation of Article 104

in this narrow sense., In adopting the Convention on Privileges and Immunities of

the United Natioms, it cited Article 104 in the preamble, and then in Section 1 of

the Convention determined that the United Nations "shall have the capacitys:

"{a) to contracts
"(b) to acquire and dispose of immovable and movable property;

"(c) to institute legal proceedings."

This determination is in striet conformity with the explanation of the drafters

of Article 104, as stated in the Report of Committee IV/2 at the United Nations

Conference on International Organization in San Franeciseo. (UNCIO Documents,

Vol. 13, po 7T20)o
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The Internationdl Court of Justice, in its Advisory Opinibn of 11 April 1949

on Reparation for Injuries Suffered in the Service of the United Nations, held

‘that the Organization had the Ycapaeity" to bring an international claims

®pccordingly, the Court has come to the conclusion that the

Organization is an internatiomal person. That is not the same

thing as saying that it is a State, which it certainly is not, or

that its legal personality and rights and duties are the same as

‘those of a Stats." (ICJ Reports 1949, p. 179.)

Insofer as concerns Article 104 of the Charter, therefore, it is apparent

that the suthority of ONUC to carry out any acts normelly psrformed by a

government must be found not in the Charter reference to its “legal capacity"

but rather in the termes of the mandate,


