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INDIA DELEGATION
TO THE UNITED NATIONS
3 East 64th Street
New York 21, N, Y.
Tel.: TRafalgar 9 - 7800

February 6, 1954

Excellency,

I have the honour to inform you that the Govemment
of India have directed me to place before you for your information
and for such action as you may consider appropriate and for such

guidance as you may feel able to give to the Government of India

in the metter of certain prisoners of war formerly under the

detention of the United Nations Command,

These aforesaid prisoners are seventeen (17) in number.

Paragraphs 92 and 93 of the Interim Report of the
Neutral Nations Repatriation Commission and paragraphs 8, 11. arnd
13 of the "Separate Interim Repo’rﬁ of the 3we_dish and SWiSS» Members
of the Neutral Nations Repatriation Commission", to which I have
the honour to request your reference, set out that these ﬁm‘dera
and other grave offences were in fact committed.

Annexure XIX to the Interim Report of the Neutral Nations
Repatriation Commission sets out the particulars of the nime cases
of suspected murder.

After the necessary inves-tigatians and in the light of
medical énd other evidence, the Custodial Force, India, as was its
duty and in accordance with the viéﬁs of the Commission, brought

the suspects to trial.




INDIA DELEGATION
TO THE UNITED NATIONS
3 East 64th Street
- New York 21, N, Y,
Tel.. TRafalgar 9-7800
Prima facie cases in respect of the offences charged
have been established, according to lawful procedures, against

the prisoners eoncerned, The prisoners of war have been defended

by the United Nations Command,

The trials could not he completed before the 23rd of

January. Therefereithesseventeen prisoners ef nar, sgainst whom
as aforesaid, prima facie cases in respect of the offences charged
have been established and whose trial and punishment if found .
guilty are enjoined by 1aw and all cen51derations of Justlce and
public policy, are detained by the N, N.R.C. and are still in the
custody of the Custodial Force, India. ,

It has been the intention and de51revof*the Neutral
Nations Repatriation Comm1331on to complete the trlals before the
date of the dlsselutien of the Cemm1531on on the 22nd of Febfuary.
Intimation that the trials would be contlnued as 1s{enjoined by "
Article 119 of the Geneva Ccnventlon, and requests to both sides
te extend their cc—operation, was conveyed to the two Gemmands by
the Chairman of the Neutral Nations Repatriatien Cemm1531on.

The Government of India dlrect me to infcrm you w1th
regret that the United Nations Command have declined te give the;4
essential facilities for the centinuance of the trials according
to due processes. Ehtry to personnel ‘whose presence at the trial

proceedings is essential has been refused by the United Natiens

bommand.




'INDIA DELEGATION
TO THE UNITED NATIONS
3 Bast b4th Street
Tel.: TRafalger 9-7800
On the 2lst of January, 195h, the Chairma.n of the
Neutral ﬁations Repatrlatlen Gemnission received a comnunlcatlon
from the Um.ted Natlene Gd Wthh purported to inferm the
Chalrman of the N.N R C. that the ,]urlsdlctlon of the N.N,.R.C.
and the C, F.I., wh;Lch alene would enable the trials to be continued,
would termmate abselutely at midnlght on the 22nd ef January. .
The ea:.d cemnunication further set ou‘h that the Terms ef
Reference made no exceptlon whlch weuld permit the N.N.R. C.
or the C, F I to retam by force after mldnlght of the 22nd of
Ja.nue.ry a.ny of the persons transferred as prisonere to thelr
custody, whether accused or cenvicted or mere witnesses of
alleged cr:mes. | |
!Ehe Unlted Natlens Cemmand i‘urther intimated that the
N, N. R C. vand the C F.I. have therefore no legal recourse ether h
than release of the accused and suspects cencerned and to de se
not la.ter the.n 0001 hours on the 23rd of January. - : .
The sa:l.d cemunication also made the suggestlen that
at the tlme of the release, the record of the trlals 4 to date,
tegether with any other data and recommendatiene sheuld be turned

over toethe United Nat:.ons Comand fer such further ection as

they ma.y deem approprlate.




INDIA DELEGATION
TO THE UNITED NATIONS
3 East 64th Street
Tel.: Trafalgar 9-7800
{Ié'hg.f;Gove;r;memt .of ,_India,, : anzi@ug to carry out ti}eir
- obligations arising both from their Chairmanship of the N.N.R.C.
‘and the duties and responsibilities which attach to that office
as the Executive Agent e£ the G_c“)missi@n‘,iasr,wgll‘ as from the
_status and functions of the Gugto@ia;l Force of India, anxious
further to carry out the obligations arising both from the Terms
61‘ Reference and enjoined by the provisions f the Geneva
Convention, have given the most careful consideration to the
h.,si_fc-uation_ that has arisen and gontinﬁest. to exist. \
- The release of prisoners against whom prima facie
.c,a‘;ﬁ;e‘s ; gf nm,rder and other grave of fencg;s have been ‘,e:‘s_jbaﬁlished
_appears to :,i'»;l;l‘e Govermnment of India to be open to grave objection,
To do so » appears to them to amount to the disregard of and
 connivance at the evasion of law and justice and contraryto
_considerations of public policy and the provisions of the Geneva

Convention,

It is not evident to the Government lei‘ Indis how the

tummss grex;of. resende.of Yhe Srinle, s5er the release of the
_prisoners of war, as demanded by the United Nations Command, can

- serve the ends of just,ice and the requirements of‘,vt,-l;xe.. law relevant
to t,hj_e._{.p;ggs_:ent, issue, It is also not evident how further appropriate
action can be taken except as continuatioh of the trial proceediiqgs,
in which the Uniied Nations Command, it might be added relevantly,

conducted the defence. Other parties who were concerned or




INDIA DELEGATION
TO THE UNITED NATIONS
3 East 6ith Street
New York 21, N.Y.
Tel:: TRafalgar 9—7800
or particlpated in the predeedings, hltherto, would also appear
to be necess&py elements in the further conduct of the trials
and to meet the ends of law and Justice,
For all these reasons, and as already stated, the
Chalrman ef the Neutral Nations Repatriation Commission sought
the co—operatlon of the Unlted Natlons Gommand to centinue the
trial proceedlngs and has declined to:release the prisonere,
The endeavours to proceed w1th the tr1a1 with a view to bringing
it to an end as speedily as p0851b1e, consistent with due processes,
have, however, met w1th lack of co—operatlon from the Unlted
Nations Cemmand and nelther necessary‘w1thesses nor defenee counsel
have been permitted access or been made avallable. o
The Commission is due for dlssolutlon on the 22nd of
February and a dec1s1on as to the course of actlon to ‘be taken 1n
respect of thls matter becomes 1ncrea91ng1y urgent.
| The Goverment of India are willang and ready, now as
after the dlsselutlon of the Comm1331on and as In duty bound to
offer\thelr co—operatlon, in any further prooeedxngs,vvhlch accord
to due processes and meet the ends of justice, - They deslre te
'express their grave ooncern in thls matter, cegnlsant on the one

hand of the demand by the Unlted Natlons Command for the release '

of undertrial prisoners charged w1th grave offences, and on the other

of the requirements bf the Geneva Convention, of justice and public




- INDIA DELEGATION
TO THE UNITED NATIONS
3 East 64th Street
‘New York 21, N,Y,
Tel.:TRafalgar 9-7800

policy. They feel that any dereliction ef duty or lapse in

this regard weuld be a grave feflectien on all concerned and
would nnpair the prestlge of the Unlted Nations and faith 1n
International Law and Justlce. : v »

In view of the zmpending disselutionvef the Commk531on,
the repeated demands by the United Natiens Cemmand for the release
of the prisoners ceneerned thelr v1ews as set out in their com—
munication, the 1ncapac1ty ef the Custo&ial force, Indla, to con=-
tinue custody after the 22nd of February, and the issues involvedv
in leav1ng the situatlon unresolved, the Government of India have
vfelt that the rightful course is to inform and notlfy the United
Nations. . ‘

The General Assembly not being in 53381on; the Gevernment
of India have con31dered that the only and approprlate course is
to refer thls matter to yeur Excellency, as SecretaryaGeneral, and
the Chief Administrative Officer of the United Nations, as set out
1n Chapter XV and spec1flcally Article 97, of the Gharter. '

The Government of Indla de31re me to state as their
cen51dered view that the release of the Prisoners—of—WEr, as demanded
by the Unlted Nations Gemmand would constltute a grave disregard

of law and justiee. :
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UNITED NATIONS \\"i\i@ NATIONS UNIES

NEW YORK

CABLE ADDRESS ' UNATIONS NEWYORK * ADRESSE TELEGRAPHIQUE

11 February 1954

IN REPLY
PLEASE QUOTE NO.

tpd Notions Command,

Force,
\mum of Indin, as

ne $he application of the
th vhe cases in question,
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P ongerning
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!l’lr. Kralmn Menon Y :
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3 Eost 64th Street s
New York 21,'N,Y,
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NEW YORK

CABLE ADDRESS * UNATIONS NEWYORK * ADRESSE TELEGRAPHIQUE

On the other hand it would seem that jurisdiction exercised
by a Detaining Powsr over offences commitied by prisoners of war
is, as a matter of principle, confined to offerces committed vhile
they are in the custody of that Power. For this reason the United
Bations Command may find itself without jurisdiction over acts
done when the accused prisoncrs were not in its custody, tut in

. that of the Neutrel Nations Repatriation Commission,

I do not feel that the information available to me is adequate
or complete enough to enable me to render an opinion upon the sub-
Ject raised in your letter beyond these generyd cobservations. Sound
1 sonclusions would nec.ssarily rest relevant infor-
na « Although I am now in possession of th hange of letters
betwaen the Custodial Force, India and the(&&ed Nations Command,
time has not permitted us to 7ot a full e of the facts and

8 of the legal considerat they might appear to

an analysi
the United Nations Command as the responsivle ageney of the United
N@tions in connection with the &ra@ae. i

I would add, that I do not beliSve that wnder all the circum-
stances, it would be in the ba terest of tha office of the
Secretary-General to attempt T “te any concrete recommenda-
tions 23 to the action that sh taken as such recommendation -
would require an svalvation of the situntion outside the scope of
competence of thet office. However, if the situation emvisaged in
the letter of the Unified Camand of 2 Pebruary 195) were to arise,
I would consider that At would be proper for the WNRC - in availing
itsel? of the promi the Comand to transmit resommendations
from the NMRC to the Gow ts concerned ~ o recommend that all
necessary steps en for eontinued prosecution of the alleged
erimes by due of law.

Iams copy of this letter to the Unifisd Command for
thelr informat)

Accgpt, Wir, the renewed assurances of my highest’émsidmtion.

Dag Hammarskjsld
Secretary-General
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UNITED NATIONS ‘\’Q\QJ NATIONS UNIES
NEW YORK

CABLE ADDRESS ' UNATIONS NEWYDORK * ADRESSE TELEGRAPHIQUE

11 February 1954

IN REPLY
PLEASE QUOTE NO.

Sdr,

I have the honowr to acknowledge the receipt of your letter
of & Pebrusry 1964, songmming the cases of sfrentoen prisoners
of war formerly wnder the detention of the U ations Command,
and now in the custody of the Custodial Fo e, is.

I fully eppreciste the desire of arrment of India, as
evidenced in your commmivation te me, the spplication of the
principles of law and justice im dealine h the cases in guestion,
The United Hations has a Jegitinate West in the maintanance of
law and Justise and in puy cbservamoe of the mrinciples
of international law as embodied in the Geneva Convention., In viev
of the quesiion of jJustice invofved\in this oase I; therefore, think
it sppropriate for me, in o with your request, to transmip
to wut%e Jegel opinion uxpressed to me by the experts of the Op~
ganization, ¥ :

an mmtimorwamﬂmmhrﬂaﬁmto_m
Armistice Agresuent ¢ %o the ganclusion thet the Neutpel Natious
Bepatriotion Comut in asewming custody of prisoners of war,

] @ & of taking those jundicisl and diseiplinery
mensures which orded to & Detadning Powsr under the Geneve
Cenvention. The diotion of the Neutrel Mations Repatriation
Comuission, bowswer, Was charasterized as "temporary” by pavagraph
7 of ita Terms Aolerencs, and paragraph 11 of thowe Temus peee
soribes definitwdsdes for the tarmination of prisoner of war ste-
tus and fop.the dissoluticn of the Comndsslon, It is doubtiul vhether
the pr na'pl Artilele 119 of the Oeneva Convention conderning
detention o sonars for trial and punishment could continue to
be epplied beyomd the deadlines laid down in peragreph 11 of the
Terns of Refevencae,

¥p. Kedshna Menon

Permenent Delogation of Iniia o the United Hations
J Bast Ghth Street

New !Ol‘k 21, Ho!o
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On the other hand it would seem that jurisdiction exercised
_ by & Detaining Power over offences committed by prisoners of war
ot is, as a matter of principle, confined to offences committed while
they are in the custody of that Power. For this reason the United .
Nations Comménd may find itself without jurisdiction over acts
done vhen the accused prisoners were not in its custody, but in
that of the Neutral Nations Repatriation Commission.

I do not feel that the information available to me is adequate
or complete enough to enable me to render an opinion upon the sub-
Ject raised in your letter beyond these genepdl observations. Sound
legul conclusions would nec-ssarily rest upg relevant infor-
mation. Although I em now in possession of t hange of letters
between the Custodial Force, India and the United Nations Command,
time hos not purmitted us to et a of the facts and
an analyeis of the legal considerat they mirht appear to
the United Nations Commond as the re e agency of the United
Nations in commestion with the » :

I would add, that I do not belicve that under all the circum~
stances, 1t would be in the ba erest of the office of the
Secretary-Genorel to atitempt £ “be any concrete recommenda~
tions as %o the action that be taken as such recommendation
would require an waluvation of the situation outside the scope of
competence of that office, However, if the situation cnvisaged in
the letter of the Unified Cowmand of 2 1954 were to arise,
I would consider that it would be proper for the NMRC - in availing
itself of the promi the Command to transmit recommendations
from the NNRC to the s concarned ~ fo recommend that all
necessary steps en for continued prosecution of the alleged
erines by due of law,

Iams copy of this letter ko the Unifisd Command for
thedr informat L

m@m the renewed assurances of my highest consideration.

Hasmarsk j6ld
gzgntaq-o-':vn




11 February 1954

Sir,

s

I have the honour to acknowledge the receipt of your letter
of 6 February 1954, concerning the cases of seventeen prisoners
of war formerly under the detention of the United Nations Command,
and now in the custody of the Custodial Force, India.

I fully appreciate the desire of the Govermment of India, as
evidenced in your communication to me, for the application of the
principles of law and justice in dealing with the cases in question.
The United Nations has a legitimate intcrest in the maintenance of
law and justice and in particular in the observance of the principles
of international law as embodied in the Geneva Convention. In vie:
of the question of jJustice involved in this case I, therefore, think
it appropriate for me, in compliance with your request, to transmit
to you the legal opinion expressed to me by the experts of the Or-
ganization.

An examination of the Geneva Convention in relation to the
Armistice Agreement leads to the conclusion that the Neutral Nations
Repatriction Commission, in assuming custody of prisoners of war,
also acquired the right of taking those judiecial and diseivlin ry
measures which are accorded to a Detaining Power under the Ceneva
Convention. The jurisdiction of the Neutral Nations Repatriation
Commission, however, was characterized as "temporary" by paragraph
7 of its Terms of Reference, and paragraph 11 of those Terms rre-
scrives deofinite dates for the termination of prisoner of war sta-
tus and for the dissolution of the Commission, It is doubtful whether
the provisions of Article 119 of the Geneva Convention concerning
detention-.of prisoners for trial and punishment could continue to .
be applied beyond the deadlines laid down in paragraph 11 of the
Terms of Refererce, '

Mr. Krishna Mernon
Permanent Delecgation of India to the United Nations
3 Bast 64th Street
New York 21, N.Y.




On the other hand it would seem that jurisdiction exercised
by & Detaining Power over of 'ences committed by prisoners of war
is, as a motter of principle, confined to offences committed while
they are in the custody of that Power. For this reason the United
Nations Command may find itself without jurisdiction over acts
done when the accused prilscners were not in its custody, but in
that of the Neutral Nations Repatriation Commission.

I do not feel that the information available to me is adequate
or complete enough to enable me to render an opinion upon the sub= -
ject raised in your letter beyond these general observations. Sound
legal conclusions would necessarily rest upon full relevant infor=-
mation. Although I am now in possession of the exchange of letters
between the Custodial Force, India and the United Nations Command,
time has not permitted us to get a full knowledge of the facts and
an analysis of the legal considerations as they might apre:r to
the United Nations Command as the responsible agency of the United
Nations in connection with the Korean case.

I would add, that I do not believe that under all the circum-
stances, it would be in the basic interest of the office of the
Secretary-General to attempt to formulate any concrete recommenda=
tions as to the action that should be taken as such recamendation
would require an evaluation of the situation outside the scope of
competence of that office. However, if the situation envisaged in
the letter of the Unified Command of 2 February 1954 were to arise,
I would consider that it would be proper for the NNRC - in availing
itself of the promise of the Command to transmit recommendations.
from the NNRC to the Governments concerned - to recommend that all
necessary steps be taken for continued prosecution of the alleged
crimes by due process of law,

I am sending a copy of this letter to the Unified Command for
their information.

Accept, Sir, the renewed assurances of my highest consideration,

Dag Hammarskjsld
Secretary-General




11 February 1954

Sir,

I have the honour to acknowledpge the receipt of your letter -
of & February 1954, concerning the cases of seventeen prisoners
of war formerly under the detention of the United Nations Command,
and now in the custody of the Custedial Force, India.

I fully appreciate the desire of the Govermment of India, as
evidenced in your communicution to me, for the application of the
principles of law and justice in dealing with the cases in question.
The United Nations has a legitimate intcrest in the maintenance of
law and justice and in particular in the observance of the principles
of international law as embodied in the Geneva Convention. .In vie:
of the question of justice involved in this case I, therefore, think
it appropriote for me, in compliance with your request, to transmit
to you the legal opinion expressed to me by the experts of the Or-
ganization.

An sxamination of the Geneva Convention in relation to the
Armistice Agreement leads to the eonclusion that the Neutral Nations
Repatristion Commission, in issuming custody of prisoncrs of war,
also acquired the right of taking those judieial and diseivlin ry
measures which are accorded to a Detaining Power under the Geneva
Convention. The Jurisdiction of the Neutral Nations Repatriation
Commission, however, was charactcrized as "temporary" by paragraph
7 of its Terms of Reference, and paragraph 11 of those Terms rre-
scribes deofinite dates for the termination of prisoner of war sta-
tus and for the dissolution of the Commission, It is doubtful whether
the provisions of Article 119 of the Geneva Convention concerning
detention of prisonars for trial and punishment could continue to .
be applied beyond the deadlines laid down in paragraph 11 of the
Terms of Reference.

Mr. Krishna Menon

Permanent Delcgation of India Lo the United Nations
3 BEast 64th Street

New York 21, N,Y,




On the other hand it would seem that jurisdicitlon exercised
by a Detaining Power over of ‘ences committed by prisoners of war
is, as a motter of principle, confined to offences committed while
they are in the custody of that Power. For this reason the United
Nations Command may find itself without jurisdiction over acts
done when the accused prilsoners were not in its custody, but in
that of the Neutral Nations Repatriation Commission.

I do not feel that the information available to me is adequate
or complete enough to enable me to render an opinion upon the sub=
ject raised in your letter beyond these general observations, Sound
legal conclusions would necessarily rest upon full relevant infor-
mation. Although I am now in possession of the exchange of letters
between the Custodial Force, India and the United Nations Command,
time has not permitted us to get a full knowledge of the facts and
an analysis of the legal considerations as they might aprer to
the United Nations Command as the responsible agency of the United
Nations in connection with the Korean case.

I would add, that I do not believe that under all the circum-
stances, it would be in the basic interest of the office of the
Secretary~General to attempt to formulate any concrete recommenda=
tions as to the action that should be taken as such recamendation
would require an evaluation of the situation outside the scope of
competence of that office. However, if the situation envisaged in
the letter of the Unified Command of 2 February 1954 were to arise,
I would consider that it would be proper for the NNRC - in availing
itself of the promise of the Command to transmit recommendations
from the NNRC to the Governments concerned - to recommend that all
necessary steps be taken for continued prosecution of the alleged
¢rimes by due process of law,

I am sending a copy of this letter to the Unified Command for
their information.

Accept, Sir, the renewed assurances of my highest consideration.

Dag Hammarskjsld
Secretary-General




Dear Mr. Ross,

With reference to the meeting here yesterday I am
enclosing five copies of the final text of Mr. Hammarskjold's
 reply to Mr. Menon's letter concerning the cases of seventeen
prisoners of war in the custody of the Indian Custodial
Forces. The Secretary-General would appreciate it 1f you
‘would be good enough to trensmit a copy of his letter to
‘the Unified Command, |

imdm,

Senior Officer

Mr, John C. Ross .

- to the United Nations
2 Park Avenue

Hew York 16, Wew York.




Dear Mr, Ross,
mthntmmmmmmzm

 enclosing five coples of the final text of Mr. Hammarskjold's
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prisoners of war in the custody of the Indian Custodisl

Forces. The Secretary-Gemeral would appreciate it if you

would be good enough to trensmit a copy of his letter to

the Unified Comsand, | |

Yours sincerely,

i!h John Ce B@”

to the United liations
2 Park Avenue
llew York 16, New York.
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Yours sincerely,




