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1, ' This memorandum is transmitted in compliance with the request mede on

-9 April 1953 at the 679th plenary meeting of the:Economic and. Social Council, for

B 1egel opinion on the extent to which ‘thedenigl by the United Steteénf the

applications by two representatives of non—governmental enOitazinaflro for

trangit to the Headqperters Distrlct is consistent with the' térnsof the

Agreement between the United Natlons and the United States of America regarding
the Headquartere of the United Netions.

- )

A,Summary of Facts
2, In accordance with resolution 288’ (X) concerning consultatiVe arrangemehts

:
with non~governmente1 orgenizations, adopted by the Economic and Social Council

:

under the authority of Artlcle Tl of the Charter, the Women's International
'

o Democratic Federaxion, a non-governmentelorganizetion in consultetive ;

‘tskreletionship with the Couneil in Category B, designated Mrs. Mergarette Rae Luckock
a8 itsrepresentetive to attend the seventh sesSion of the Commisslon on the -

Status of Women, ‘which adjourned. on 3 April 1955, and thereefter to. atbend the
current sessionof the Economic and Social Council. The World Federation -of
Trade Unions, a non-governmental organization in,consultetivereletionehip with

the Council in Category 4, designated Mr, Jan Desseu ag 1ta representative to
ettend the .current session. of the' Council., Both representatives made application
for a vise.at appropriate United States:Consulatesand the Secreteriet of the

Economic¢ and Social Council made notification to the United States Miesion to‘the
United Nations of these applications, in accordance with established procedures.
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3¢ The representative of the United States reported to the Economic and Social
Council at its 679th plenary megting on 9 April 1953 that his Government had

,\found'it'impossible‘to‘grant these applications. He explained the position of

‘his Government as follows: i '

"In denying these applications, my Government has found it necessary
to invoke the right to safeguard its security which it reserved to itself
in Section 6 of the Joint Resolution (Public Law 357) of the 80th Congress,which authorized the United States to enter into the Headquarters Agreement,and in the note of its Representative, dated November 21, 1947, bringingthe Headquarters Agreement into effect."

:

B. Provisions of the Headquarters Agreement
L., Section 11(L) of the Headqpérters Agreement provides:

- "The federal, state or local authorities of the United States shall
not impose any impediments to transit to or from the headquarters district
of...(h) representatives of non-governmental organizations recognized by
the'Uhited"Naticns for the purpose of consultation under Article 71 of the

>Chmerg'o . 5
!

:

;

‘

:

Sectionllj(a) of the Headquarters Agreement reads as foliows:
"(a) Lews and regulations in force in the United States regardingthe entry of aliens shall not be applied in such manner ag to interfere

with the privileges referred to in Section 1l. When visas are requiredfor persons referred to in that Section, they shall be granted without
charge and as promptly as possible,™ :

:
'

6. These are the only provisions in the Headquarters Agreement bearing upon the

right of transit to the Headquarters District on the part‘of properly designated
representatives of non-governmental organizations, ‘Nothing in the text of the
Headquarters Agreement reserves to the United States the authority tovdehy a visa
to any of the classes of persons specifiedin Section 11, Indeed, Section 13(d)
specifies that, except as provided above, "... the United States retains full
control and authority over the»entry‘of persons or property into the territory of
the United States...".

'

|

e A

C. Joint Resolution of the 80th Congress
i by Joint‘Resolution (Public Law 357 - 80th Congress) the Senate and House of
Représentaxiveé of the United‘StateS‘Gongreés authorized the President of the
United States to bring the Headquarters Agreement into effect on the part of the
United States. B ‘ ¥ |
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8. Section 6 of the Joint Resolution stated that nothing in the Agreement should

be construed as'ih any way diminishing, abridging or weakening the right of the

United States to safeguard ite own security and completely to control the entry
of aliens into any territory of the Unitéd,States other than the Headquarters
dna-ficirtsiD its immediate vicinity, and such areas as it was reasonably necessary

to traverse in transit between thevsame and foreign countries.il
9. The Secretary-General of the United Nations was authorized to bring the

Headquarters Agreement into force by the General Assembly, which approved the
text of the Agreement in its resdlution 169 (1I1). 'But.in the event that the

provision in section 6 of the Joint Resolution had been intended by the

United States to constitutea reservation, it was never made knownto the

General Asgsembly as such, and it was never considered by the General Assembly
ngf accepted by it.

:

10, It is an esfablished principle of ihternationalvlaw that a reservation to a

bilateral treaty or agreement is in effect a proposal to amend the text of the

agieement and must therefore be accepted by the ofher party if it is to have any
effect, David Hunter Miller, for example, in'his well-known work on "Reservations
to Treaties", after reviewing the history of qualifying declarations in

'

United States treaty practice, states (p. 76), "One conclusionvsupportéd by all
of the foregoing precedenté is that the declaration, whether in the hatufe of an

- explanation, an understanding, an interpretation, or reservation of any kind,>
must be agreed to by the other Party to the treaty... Accordingly, in a treaty
between two Powers only, the difference between a reservation of any erfitan and an

emendment, is purely one of form." (Author's emphasis.)

1/ "SEC.6. Nothing in the agreement shall be construed as in any way diminishing,
abridging, or weakening the right of the United States to safeguard its own

security and completely to control the entrance of aliens into any territory of
the United States other than the headquarters district and its immediate
vicinity, as to be defined and fixed in a suppleméntary agreenent between the
Government of the United States and the United Nationsin pursuance of

:

section 13(3) (e) of the agreement, and such areas as it is reasonably necessary
to traverse in transit between the same and foreign countries. Moreover,
nothingin section 1k of the agreement with respect to facilitating entrance
into the United States by persons who wish to visit the headquarters district
and do not enjoy the right of entry provided in section 1l of the agreement
shall be construed to amend or .suspend in any way the immigration laws of the
United States or to commit the United States in any way to effect any amendment
or suspension of such laws."

'
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'11. Pursuantto its gection 28, the Headquarters Agreement was brought into foree .

by an exchange of notes between the Secretary-General and the representative of

the United States. The United States note, dated 21 Novenber 1947, added:

"Pursuant toinstruction from my Government, Ihave the honor to inform

~you that the Government of the United States of America is prepared to apply
the above-mentioned Heedquarters Agreement subject to the provisions of
Public Law 357."

This observation is in general terms and didnot maeke reference to any reservation.

It was made subsequent to the final adoption of the Agreement by the General

Assembly.- For these reasons, and because it ‘appeared in a formal note of entry
:

into force, it did not give noticeto the SecretaryFGeneral that the United States

might claim the authority to restrict transit to and from the Headquarters District‘
12, Finally, even if the United States had intended to formulate a reservation,
it would not appear from a reading of section 6 of the Joint Resolution that it

could have applicationto the present cases. It refers to control by the

United States of the entrance of aliens into any territory of the United States
other than the Headquarters District its immediate vicinity, and the necessary

o

area of transit,

B Conclusion

13, 1t appears from the foregoing that persons falling within the claases
:

referred to in section 11 of the Headqparters Agreement are entitled to transit

to and from the Headquarters District, and that this right of transit has not

’been made the subject of any reservation.

1k, Should the United States adhere to its position, it is clear that there would
then exist a dispute between the United Nations and the United States concerning
the interpretation or application of the Headquarters Agreement. The Council '

will note that section 21 of the Headquarters Agreement establishes the procedures
-

for handling any such dispute. If the dispute is not settled by negotiation or

other agreed mode of settlement, it "shall be referred for finel decision to a

tribunal of three arbitrators, one to be named by the Secretary-General, one to

be named by the Secretary of State of the United States, and the third to be

chosen by the two, or, 1t they should fail to agree upon a third then by the

President of the International Court of Justice.
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e

1)
4y Thie memorandum is, transmittedin compliance with the request made on
9 April 1953 at the 679th plenary meeting of the:Economic:and Social Council, for
‘a legal opinion on the extent to which the denial.by the United Statea of the

f applicationsby two representatives ofnongovernmentelorganiZetionsfor
"

transit to the Headquarters District ie consistent with the. terms ofthe

Agreement between the United Nations and the United States of America regarding
the, Heedquerters of the United Nations.

& ;f'_, ..Hjii i TR0
A. Summary of Fects :

: ni S

2. In accordance’with resolution 288 (X) concerning consultatiVe arrangements
with non-goVernmentalorganizetions, adopted by thé Economic and SocialCouricil

_under the authority of Article 71 of the Cherter,‘the. Women?s Internationel 1

DemocraticFederation, anon-governmental organizatlon in consultative
'

£ reletionship with the Council in Category Bdesignated Mrs. Margarette Rae’Luckock
:

as its representative to attend the seventh session. of; the'Commissionon the)

Stetue of’Women, which adjourned on 3 April 1953, and thereafter to attendthe
current session of theEconomic'and Social Couhcil, - The World Fedération of
Trade Unions, a non-governmental orgenization in consultative reletionship with
the Council in Category A, designated Mr. Jan Desseua8 itsrepresentetive to
attend the current-sessionof the Council Both representatives mede application
for a visa at appropriate United States. Consulates and-the Secreteriat of the
Economicand Sooial Council-made notification 6 the UnitedStates Mission tothe
United Nations of these applications, in accordance with establishedprocedures.
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3. The representative of the United States repérted to the Economic and Social
~ Counc;xnat-its:679th‘plenary meeting on 9 April 1953 that his Government had

:

found it impossible to grant these applications. He explained the position of

his Government asfollows:
v

"In denying these applications, my Government has found it necessary
to invoke the right to safeguard its security which it reserved to itself
in Section 6 of the Joint Resolution (Public Law 557)_of the 80th Congress,which authorized the United States to enter into the Headquarters Agreement,and in the note of its Representative, dated November 21, 1947, bringing
the Headquarters Agreement into effect.”

B. Provisions of the Headquarters Agréement
L.  Section 11(4) of the HeadQuarters Agreement provides:

"The federal, state or local authoritiesof the United States shall
not impose any impediments to transit to or from the headquarters districtof...(k) representativesof non-governmental organizations recognized by
the United Nations for the purpose of consultation under Article 71 of the
Charter...", it

Section 13(a) of the Headquarters Agreement sfiéer as follows:

"(a) Laws and regulations in force in the United States regardingthe entry of aliens shall not be applied in such manner as to interfere
with the privileges referred to in Section 11, When visas are requiredfor persons referred to in that Section, they shall be granted without
charge and as promptlyas possible," '

gy

6. These are the only provisions in the Headquarters Agreementtbeafing upon the

rightof transit to the Headquarters District on the firap of properly designated
representativés_of non-governmental organizations.:  Nothing in the text of the

Headquarters sevreser;tnemeefigA to the United States the authority to deny a visa
to any of the classes of persons specified-in:SectiOn 3L, Indeed, Section lj(d)
specifies that, except as provided above, ".., the United States retains full

control and authority over the entry of personsor property into the territory of

SHG RNed Bhavmn.,N, o L0 e
o

|

C. Joint Resolution of the 80th Congress :

-

:

Te. By Joint Resolution (Public Law 357 - 80thCongress)the Senate and House of

Rep;esentatiyes of the United States Congress authorizedthe President of the

.United, States to bring the-HeadqpartersAAgreeméntAinto effecton the part of the

_UhitedlStates;
'

|
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8, Section §:gf\tpe Jbiht‘Respiutibh eht_fiiggnifitbn-tght;qepgté Agrgement.shoulg
be dgurtsfigé aabin,any ,gfiihéihimid,yaw rq.gnigdirfid weakening the;r;ght‘of'the.
Uhitéd fiwbzsti-drdugefgs‘ot:sefiatS sécurity and completelyto control the entry
of aliemns into ény ffi-yrotirret detifiu-eht States other than the Headquarters

: Diétrict'anq.its imediate vicinity, and such areas as it was reasonably necessary
to travérse'in fieewtebitisnaft the same.ahd fpréign countries;i ,f‘

v ;U;:
59; The,Secpetéry-General éf the UnitedyNatipns;wasvauthorized to bring the
Headqug;teré Agreement into force by the Genefal Assembly,iwhich_approved the
tgxf_df thé‘Agree@ent in its resolution l6§ (II). But in the e#ent that the

: prbviéioh%in,secinn 6 of theiJoint dah)fipifiulpseB been intendedby the
sefiatS,detihU fo constitute a revén.sawltiA,hbitévfiéser made eht'otfinwonk
Genergl,Assémbiy as ybfiderédgénoc_#evgn'sav‘ti’dna:,hcus the General Assembiy,;
nor accépted'by it

, :'b~_,.. L s
|

L -
10. Tt is an est&blishgd wal'iafioitanrgpni‘fovelpicpirp that & reservation to a

b;latgfal treaty éi‘tfiemeefgg»fo in'effeép & proposal to émend the ifiet of the
aéfeément and must therefore be accepted byvthé othef party if it is to hgve,any -
effect, David Hunter Miller, for example, in his well-known snoitavrééefi”,no'krofi
to Treaties", after reviewing the history of qualifying declarations_in ‘ " ‘_

’

United States treaty practice, states (p. 76), "One fi&&g‘yb.detroppus‘nbisuicnoc
of theforegoing precedents is that the declaratibn; whether fii the néture‘of an

explanation, an understanding, an interpretation, or reservationof any kind,
must be agreed to by the other Party to the treafy...‘Aécordingly, in a tréaty

‘

between ‘two Powers only, the difference between a reservation of any nature andan
amendmént, ispurely oneof form.," (Author?s emphaéis.)

1/ "ame.6, Nothing in the agreement shall be construed as in any way diminishing,~

abridging, or weakening the right of the United States to safeguard its own
security and completely to control the entranceof aliens into any territory of
the United States other than the headquarters district and .its immediate
vicinity, as to be defined and fixed in a supplementary agreement between the
Government of the United States and the United Nationsin pursuance of
section 13(3) (e) of the agreement, and such areas as it is reasonably necessaryto traverse in transit between the same and foreign countries. Moreover,nothing in section 1L of the agreement with respectto facilitating entrance
into the United States by persons who wish to visit the headquarters district
and do not enjoy the right ofentry provided in section 11 of the agreement
shallbe construed to amend or suspend in any way the immigration laws of the
United States or to commit the United States in any way to effect any amendment
or suspension of such laws,"
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s g Pursuantto 1te eection 28 the Headquartere Agreement Was brought into force

by an exchange of notes between the Secretary-General and the representative of

‘the United States.
' Thé United States note, deted 21 November l9h7, addeds¥

:

“ mBursuanto instrictionFrom my Government T have the honor to {nform
*ooyou that the Government of the United: States of America is preparedto apply

the above-mentionedHeadquarters Agreement subject to the provisions of
Public Law 557."

This observation is in general terms end did not make reference to eny reservation.
It was made subsequent to the final adoption of the Agreement by the General

Assembly. ‘For these reasons, and because it appeared in a formal nete of entry
~into force, itdid not give notice to the Secretarwaeneral that the United States

-'might claim the authority to"restrict ‘transit o and from the Headqnarters District.

12. Finelly, evén if the United States had intended to formulate a reservation,
it would not appear from a reading of section 6 of ‘the Jbint Reeolution that it
could have application to the present cases, It refers to control by the

United States ‘of the entrance of aliens into any territory of the United States

other than the Headquarters District its immediate vicinity, and the neceseary
area of transit.

' =

2 A Concluaion

13, It appears from the foregoing that persons falling within the claeses

referred to in section 11 of the Headqnarters Agreement are entitled to transit
to and from the Headqnartere Dietrict and thatthis right of transit ‘has not

- been made the subject of any reservation. -
-

1k, Should the United States adhere to its position, it is clear. that there weuld
then exist a dispute between the United Nations and the United States concerning
the interpretation or application of the Heedqnarters Agreement. The Council

“will‘note that section 21 of the Headqnarters Agreement establishes theprocedures
;for handling any such diSpute..a If the dispute is.not settled by'negotiation or

other’agreed mode of settlement, it "shall be referred for final decision to a

tribunal of three: arbitrators, ‘oneto be named by the Secretary-General ‘one to

be named by the Secretery of State of the United States, and the third to be
chosen by the two, or, 4f they should fail to agree upon a third then by the

President of the International Court of Justice..~
'

3
4
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