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The PRESIDENT (interpretation from French): The Tribunal is in

.session,

Before calling cn Ccunsel for the Réspondent, I would like to recall that

at the end of the present session I would like to ask both parties to indicate

the approximate length of their presentations in the course of the fofthcoming
oral proceedings, I would like to have that information now before I leave

New York so that arrangements.pah be made and no time wasted when the oral

proceedings begin,

Further, I would like to ask the Respondent whether he wishes to bring
witnesses at Tuesday's hearing, If so, I would ‘ask him to let me know either

today or Mnnday,under the pertinent rules of‘the Tribunal, what are the names

of these witnesses and the pOints 6n whichhe wishes to question them.
Further, I rzeall to the parties, and in particular to the Applicants,

that I had requested information on the amount of indemnities that had been

paid by the Administration, Mr, Welnberger has answered that questlon in the

case of Miss Crawford, T would like to have similar answers for the other

Applicants.
: :

3
o

There are no comments on these points so I now call on, the Counsel for

the Respondent to answer the comments made on thelr Questions by Applicants.
'

The Counsel for the Respondent hes indicated that he would like to break

up his statement at various points in eorder to facilitate translation and that

is perfectly agreedble. It will be up to him to indicate when he wants that

break,

Mr, SCHACHNER (Counsel for the Respondent): Before addressing myself
to the points to which I should address myself this morning, I should like to

inform the Tribunal respectfully that we have given thought and study to the

question of witnesses and so far as we are asble to determine now there will be

no neceseity for us to produce additional witnesses. If there should, on

further study, be any change in that situation we will, of course, notify the

Tribunal at the earliest possible time.
|

The PRESIDENT (interpretation from French): Very well,



e

Mr. SCHACHNER (Counsel for the Respendent): I shall now address'
myself to commentS'on the observations vhich ‘were made on behalf of the -

Applicants concerning the Questions put.to themby this Tribunal. I shall;"
in this exposition, not limit myself to considering the question of
drcits acquis, but T shall also comment on the Tirst Question which was put
by the Tribunal to the Applicants, : v oy

In this connexion, I should like first to clarify the 51tuatlon prior to
Judgment No, 4, the implications which we Believe Judgment No, 4 to have and
the legislative historyof the change in Regulation 9,1 (e)., As the Secretary-
General understood the law prior to the rendition of Judgment No, &, it was-
that he was not under the duty to glve reasons in the case of dismissal of-
temporary staff members., Then v.rr.oH,finemgduJ,emac There °

‘

has been a good deal of uncertainty introduced here as to whether the action of
the General Assembly subsequent to Judgment Nb b was a clarlfication or a

modification of the rules. In view of that uncertalnty, I think ‘that it will
be wise for me to state precisely the positlon whlchwe have taken and to
state precisely why we kfilht that both the' terms modiflcation and
"clariflcation are appllcable to the 1egal situation here.'

/Aswe understood
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:

~As we understood and some people did understand Judgment No.k, it. decided

thisp01nt'
'

Under the Staff Rules, as distinguished from the Staff
;

..-Regulations then existing, the Secretary-General was requlred togive reasons

in the cage of dismissal of temporary employees. ,,Perbaps_thia Tribunal did

meen to say that under the Regulations he was also so required to do, butit
seemed to us that conceivably, at lea?t, the,Secretary-General, after

-~ Judgment No.4, could have by himself qmended the Staff Rules and, in such

a way as to meke it unnecessary for. hlm to give reasons. We agree with the
. ;position taken by the Appl;cants Yo this extent. _gfter.Judgment No.u,lthe_iA

legal situation was clear,f theigecretaryrGegeral;bad,to give reasons for
dismissal in the case of persons . With-whOm efi are

.

here. concerned. i

It was, however, in our qpinion, not clear ,whether he could not by .

himself have amended the Rules in such a way as to bring about the result

which we claim was brought about by Regulation 9.1(c). In view of this

situation, which was unclear, the term "clarification" of the Regulations has

been employed by us and was sometimes employed in fie

debates in the Fifth Committee which.dealt with this particular queetion,
In the next portion of my staxement‘I shall try to show that the

Fifth Committee was fully eware of the implications of Judgment No.4 and

deliberately set out to change these implications. But, to be even more

precise in stating our point of view concerning this first matter, I should

say that the provision for giving reasons was found not in the Staff Rules

but in a Staff Manual., At any rate, it was found in a provision which the

Secretary-General himself, within the applicable Staff Regulations, had

established.
‘

_

Now, to turn to the second point, we have in our brief explained that

the words appearing in section 9.1(c) are words of art and that they had a

definite meaning, & meaning on which this Tribunal had had occasion to pass
in enother context -- that this meening was deliberately meant to incorporate
what we contend the effect of Regulation 9,1(c) is. My worthy opponents, in

their remarks and in the written answers which they had submitted -- you will
find that passage in the paragraph which they numbered "27"; it aeppears on

rage 13 a of their written response....

/There they say:
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There they say:
;

o
"Nothlngcanbe .found inthedebates ‘Which Justifles the view ‘thatL

the members of the Fifth Committee disapprovedof or deerqfiaiB with that
Judgment _-- ¢eferring to Judgment Ho.Ui - [AT/PV,23, p,)eam quoting, not from their brief,I am quoting firom: tnelr wrltten reply to

Questlon No.‘I._ You will find the passagewhich: I- quoted on” page 13(a),.paragraph 27, 1t is the th;rd:sentence-in that paragraph,”
;

Unfortunately, that remark is.not based onfact, “If ybu*will turn to ,

page 61.of our brief, you will find thereremarksquoted in- somewhat abbreviated
form which indicate qpiteclearlythat the Fifth Committeewaikeenlyaware
that Regulation 9 l(c) would change the'law as it existed prior té

: Regulatlon 9l(c) As I said, the. quotation appearing at rage 61 is somewhat
abbreviated.ln order to glvethe. Tribunal the benefit of'the full quotation in

86far as it is relevant to this subject, Ishall now read the"whole paragraph
which we have, to some extent omitted in theprintedtext. 3

The two paragraphs read as follows; I amfirst quoting fromfthérremarks
of the representative of Canada -~ the full text as it appears in the
official records of the 330th meeting, on page 273, is as follows:

"At the same time, it should be pointed out that although the
Tribunal's tesk was to interpret past decisions of the General Assembly,
it had not the power to bind the Assembly for the future., It would be
no slight to the Tribumal if experience led the Fifth Committee to
conclusions at variance with the Tribunal's past rulings.”

I next quote from the remarks of the representative of the Union of South Africa
appearing in the same publication, at page 277:

"It was clear from the Statute of the Tribumal that it wasa body
whose authority should not be questioned, waever, as in anynational
system,when a clash occurred between the legislative and the judiciary
authorities, it was the duty of the legislative body --in the present case,
the Fifth Committee -- to decide whether the interpretation given by the

Judiciary was consistent with the reaning of the rules as intended by those
who had framed them, If not, the legislative body should take steps to |

bring the rules into line with what had originally been intended."
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Now, I think that the remarks whichI have just quoted -- without quoting
any further remarks that passed in the Fifth Committee -~ quite clearly
establish that my opponents are mistaken in thinking that the Fifth Committee
did not mean to bring about the change ig the juridical situation. However,
some references has been made here that the action of the Fifth Committee and
the General Assembly might be construed tp be a reversal pf Judgment No. 0,

. Wedo not agree. thatthe General Assembly reversed, orundertook to reverse,
Judgments ofthis.Tribunal. . Indeed,:Judgment No.k4.of.thlsTribunal was honoured

by the Secretary—GenenaL.,‘&very lange amount of money.was paiasaut by ‘the
UnitedNations.,An-.orderto:comply)wlth the rulings.of-thisTribunal,..The
only thing thathappenedwas that.the General Asgenmbly clsrified,or"modified-
if you will, the legalsituatiopn.forthefuture:and; for the.future alene.i

Nothing.wasdone =- I.repeat; pothing-~ that inapy way invalidated Judgment
seoNowolias &proper Judieial.pronpuncement. and:a judgmgnt bxndlng-on both parties.

4v,«Couldthe traenslatorplease;translate thiqportiom9
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To sum up our contentions in connexion with the meaning of Regulation 9.1(c):
. First, the meaning of the words used is clear and it is clearly to the

”effect for which we contend. The legislative history 18 clear, it is clearly
to the effect for which we contend. There has been a suggestion that, if 80

construed, Regulatlon 9. l(c) would conflict with the appellate procedure laid

down by the Regulations and by the Statute of this Tribunal. To that question
we have addressed ourselves in answer to Question XIV addressed to us, I believe

we have shown that no such conflict exists.‘
:

_
One more pointhas been made by our opponents in connexion w1th this

:

question, namely that, as 0 construed, section 9. l(c)would be an innovation
which would find no. analogy in the domestic laws of various Member States. I

rshall not address myself to thatquestion'. I refer to the passage in our briefs

where the delegate stated that, as so construed, the law pertaining to the

,United Nations would be analogous to the law obtaining in various Member States,
and I believe that this Tribunal is amply capable by itself to know that this

analogy,. or to ascertain whether or not this analogg does exist
‘

-

Having now summed up what I believe to be the effect of the legislation
with which we are here dealing, I .now turn to the second question. whether, and

in vhat respect, the legislation89 construed differs - or infringes on what we

referred to here as droits acquls.,/_:
Would you pleaae,translateawlw,

/In this exposition
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- In this exposition of possible conflict with aequired contractual rights,
I shall mot limitmyself only to discussing the effect of Regulation 9l(c)
because other problems are raised in connexion with this question and from

time to time I may make reference to other problems ‘but since the discussion,
of necessity, will be in general terms I Beliéve that what I have té say will

. prove applicable to the other problems aé well. To begin with -= just s
.that we can preeisely fix the points of reference for this problem -= t0 begin .

with, it has been said that the rlghts and obllgations of staff members of the

United Nations are exclusively contractual innature and there has been an
attempt made to deduce, from the exclusi?e contractual nature of txese rights,
the eonclusion that they cammotbe of suah nature that one party may modify
without the eonserit of the other party. To begin with let we say that I do

not agree‘with the premise in the broad generality with whlch it has been stated.

. T think we 'are still in the exploratory stages of the 1aw pertaining to
.

international-civil servants and‘it cannot be said dogmatically that their
S

rights and obligations are exclusively contractual However, I should llke
.

to call the Tribunal's attention to the fact that the contractual nature of
-

g relation is not: neeessarily destroyed becauge the contract in terms refers

.to.actions which can be taken by the other party seemlngly unilaxerally.
'

In this connexion I should like to point' out tc the Tribunal that

contracts of that nature are well known to private law.’ Take for instance the
case of a contract in which a customer contracts with a supplier to buy all

his requirements from the supplier at the price generally prevailing at the

time the order is given, Such contracts are by no means unusual and they can
be modified seemingly unilaterally by both parties. First the buyer can

refuse to buy anything, but it is assumed that economic interest will drive

them to fill requirements. Second, the seller ean fix any price he wishes

under this contract and seemingly again it would be in his owm diseretion

whether or not the contract is to be fulfilled because he can destroy the

possibility of a sale being made by fixing the price unreasonably high. That

1s not the case though, because the price has then to be fixed for all possible

customers, and if he wishes to discriminate against one he might lose all other

customers.

I make this analogy because when I refer topossible modifiecations it should

be clear tahfi I am not referring to modifications of a contract which could be
- introduced by the Secretary-General of the United Nations merely as & whim.

If -~ I withdraw the if -- Whatever contractual duties and obligations staff
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members have referin turn to the Staff Regulations which are incorporated
in the contract, and the Staff Rules for that matter. So that it is not

posgible for the Secretary~General to discriminate against one individual
staff member if there is to be a change in dutles and obligations it has

- "t0 be introduced by a modification of the Regulations or the Rules as the
i case may be, and in a manner generally appllcable to all staff members.

" Could you please translate this portiOn?

/The first point
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,.The first point whichI wish to meke in this connexion is that the

contractual status of‘staff:members:incorporates;by'referen¢e,compliance htifi
shifting regulations and shifting staff rules.’ I-do not contend, however, that

although these dna'aelfir regulations.may.shift, there are not rights and
'

obligations fffits_hcihw members have-which, wvhether they can be,at any rate 0

should not be, subject to modification.‘ Certain actionsin modifying the
=

rights of staff members would, I thinki s§voffend morels that it could not

reasonablybe thought that the legal right to such modification does exist.

Unfortunately,such modification can come ebout whatever one may think about it

Juridically. For instance, I am informed;that, in connexion with the League
of Naetions, the preposterous result was rgaéhed that the Assembly refused to

honour one of the judgments rendered by lanubirtfid established there,

Fortunately, I think, we do not have to concern ourselves with such extreme

cases and the remarks which I address to this Tribunal should not be assumed
to be meant as having universal and general application to all rights and all

obligations which a staff member may have, of
We are here confronted with only two problems: (1) is the doctrine/acquired

contractual rights tfieiéifffis to freeze the obligation of the Seeretary-General
as established by Judgment No, 4 to give reasons in the case of the dismissal
of temporary staff members and (2) is that doctrine sufficient to freeze the

obligation of the Secretary-General to have recourse and to refer personnel
actions of a certain kind to the Joint Disciplinary Committes? My
remarks are to be understood as applying to these two'questions primarily,

Before dealing with the doctrine of acquired contractual rights generally,
I should say a few words ebout the doctrine of acquired contractual rights as

the Assembly seems to have construed it, and there was some criticism of the

construction vhich we put on the phrase "minimum guerantee", In our view, end
we speak more about this in the brief so I do not have to say very much asbout

it, in our view the Assembly thought that it could not bind a future Assembly
but that it nonetheless wanted to give a moral pledge as a guarantee, whatever

guarantee they could give, to staff members and I have no doubt, and the

General Assembly has quite clearly indicated, that this moral pledge is felt
to be of great moral persuasive forece and that within the proper limits to
which it pertains it will be fully honoured.

/Now, what is
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Now, what is the general meaning of the doctrine ofacquired
.contractual rights? There has been a good deal of discussion of this
-doctrine and it really pertains properly to the frontiers of legal science.

It has, or its analogous counterpart has, a peculiar technical gnifiéem
in the United States because of the féct that the United States has a

written Constitution. I shall deal with that question after I have first

discussed the meaning generally.
'

In countries which do not have written constitutions and in which the

doctrine prevails that one legislature cannot bind the next legislature, the
- doctrine is nonetheless well recognized. First and foremost, it is a

doctrine which has a moral sanctibn. It is exhortatory; it is addressed

to the good sense of the legislature itself; it is an exhortation to the

legislature not to deprive people of what are essentially property rights
by legislation which comes after these property rights have been acquired.
There is a second legitimate field of application for this doctrine and

that is this: often it is difficult for courts to interpret a legislative
enactment ~-- to interpret a legislative enactment and to deduce from that

enactment whether it was meant to apply to situations in which acquired
contractual~fights'would be destroyed, 1In such cases, courts confronted

with this problem have assumed that the legislature would not likely disregard
this moral injunction and that, unless the law is clear and compelling, it

will be assumed that the legislature meant to exempt from its aspplication
cases in which acquired contractual rights would be destroyed by an

application. Beyond these limits it cannot have any application in

countries which recognize the full power of the legislature to enact laws

without any limitson that power, and countries which recognize that one

generation and one legislature cannot bind a future generatinn and a future

legislature.
:

:

:

It happens however that in the United States a similar doctrine receives

special sanction by the Constitution of the United States and by that of

many of our state governments. Now, it is important to note that even in

a country like the United States, the doctrine of acquired contractual rights
is subject to many limitations which in practice must be administered by the

Judiciary., First, there is an important qualification which is also recognized
fii civil law countries in almost the same words, and that is, acquired
contractual rights must yield to the so~called police power of the state.
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They must yield to the imperative necessities of the general,as dehsifignitsid
from the individual, welfare. Secondly, and more imp_orfant for the purposés

'

with which we are here concerned, the doctxjine_' of a_cqi;ired k::dntracfcu_al
:

rights is a.pplicablé only to sub_stantivé rj.ghfcs and not to procedui‘_ai
rights. "

#
% '

" First, let me make clear e perhaps I had i)etterj Vha;ve” it translated
here so that the remainder will be better understood.

:

/And the distinction
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- And the distlnction between snbstantive anad. procedural l&ws 1is not

‘necessarily a distinction. between the. 1mportance ‘of the: laws. et has, to be.-
‘drawn’ in ‘other terms., = To‘give an example from the cr1minal daw. fleldwhere -i

ex post £§E§2 laws come under the same constitutional 1nh1bit10n'- e dr,v;
‘at least, under a similar. constitutional inhibition -=-itAs well.recognized
that -a crimingl may go out and commit a crime, relying ona peculiar.rule of,.

-evidence, forinstance, which will nmake it. impossible .for him to be.eonvicted.
That,. however, has quites consigtently.been held by the United Btates courts,
not to be a reason why the leglslature .cannat subsequently modlfy the. law oFf: .,

~

evidence. so that his conviction will e,p0881ble.
Similarly, there is no. recognized right to any partlcular procedure'd\‘t_

-no'recognlzed right to any particular. appellate procedure -- all these things Lawve
been tempered vwith and it has beenauniformly held that they can be changed and
modified. after the fact and in spite. of, the written guarantees of the Constitutloz

. Now, here, we deal essentially with,procedural problems. I shall notigo_intpu
the precise juridical situation in connexion with the Wallach Case; i.sheil”
discuss.it only in so far as the contention 1s made that he had been,subsequent

kohis action, been, or -- I'll withdraw that a=T shall discuss it only 1n so
‘

far es the contention is made thatduring the time of his tenure, he had been

deprlved of the interventlon of the J01nt Dmscipllnary Commlttee 1n connex1on

~with his case. Now, - the Joint Dlsciplinery Committee had only an adv1sory _'
'functlon,it is only a procedural matter whether the Secretary~General acts

vith the adviee of one body, with the advicedf ’anotherbody, or on his ovn
wlthout any advice,

2

;

A

:

:
. I want to make it clear 1n that connexion thatcertainl&the one important

rlght whieh a staff member possessed namely, to get a bindlng adjudicetlon
of his rights and dutles has not been tampered w1th - that right at all tlmes,
existed only before this Tribunal. Thls is the only organ of the Unlted Nations

whlch serves in a true judlcial capacitJ, 1t is the only orgen of the
:

_

Unxted Nations which can render bindlng JudgmentsPrior to the intervention
-

of this Tribunal, no binding -- as dlstinguished from advisory opinions -~can
'be rendered

Perhaps you will translate this part.
/To turn from a
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To turn from a con31deration of the ‘peculiar prdblem arising in connexion

with Mr. Wallach, and possibly a problem which has some application to other

staff members who conceivably may be held to have been dismissed summarily --

as having been taken only under article 9,,.if it isconstrued also as possibly

having been taken under artlcle lO .8 sxmllarproblem may arise - but to turn.
from these peculiar problems,which in theirsettingare better described in our
brief to the main current of  this argument, wenow.turn-toRegulation 9. l(c).

,,Now,”there.again Iuth;nkitbe!ggestlon;could be more simply resolved by.not

dealing with. the complioated;qpestions;whioh are raised by thedoctrineof .- -
acqpl;ed f~3ylleitneeee.sifiti;tehblgniZ;ngoger,yavub:sthgir I'll_eay;more.thsu
essentially, wholly a procedural.modificationwhich the doctrine.of acquiredgca
rights in all its accepted forms. expressly exempts from its operastions.. We. :
must recognize.thatthe terms .of the appointment of temporary.staff members

. contemplate that therelation-ghallbe temporary only... If -~ it is up toa

staff member, -if he is not satisfied with the. status.of temporary-employee,.not’
- %o accept that status. . But oncethe status .of -temporary employee is.created,

we -are solely confronted with the questionof what ‘the forms arepursuantto:
which that status shall be termirated:' ‘shallthere bea reason glven, ‘or “shall

there~not‘be a reason given,i
e S

e
' Ll

We have been very careful,-I believe, in ‘making it quite clear’ that the

absence'of & stated reason for apersonnel:action does not permit the Secretéry-
General to ‘act for' reasons which the ‘Charter or the Regulations make illegal"
reasons.' As' the ‘substance ‘of the rights is ot  really modified by Regula-
tion 9.1(c)y,the only-question is:bhe’ ofwhitForm the termination should take.
When I say we: have béen: careful;, it Wasn't ‘care whichwas méant to bea ~~° ' -

concession; 1in our opinion, such is the applicable law and wecould not very
well claim for the Secrétary-Generalto possess powers which webelieve the

law doesnot grant: him,  *But within the-limitsof' those’ pOwers, the precise form
which his’ action should take--“4{t'seéms to me¢" -- is’hnot in any way controlled by
the doctrineof ‘acquired rights. I itiwere vonfrolled’ -- if this precise
problem were controlled--’'then all the'reasons and all the other limitations

o

vhich I have urged in connexion with the doctrlne of acquired rlghts would come

into play here, and in my opinion would"’still hecessitate the upholdzng of the
action taken by the Secretary-General. But I believe that fortunately it 18 not
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necegsary, to. grapple with these admittedly difficult problems of construction,
.and difficult problems of-the national and international standards of acquired

>righ§s itraises in connexionwith these .sfielborp . Irepeat,I .think the:-.

décision canbe made on much aimpler grounds, namely that this is:a procedural

problem, énd it does not matter that the opponents think that it is a verng
serious _problem. I do not agree. with~them.t.iBut-whéther it is sérious or not,

once itms rec0gnized --as I belleve it must be -- that it is only a procedural
prdblem, it falls outside of the realm.to which the doctrine can have a

legitimate application.

.
Now, perhaps it will be helpful.to the Trlbunal if I summed up in a few

wor&s what I meant to say in connexion with this problem, First, I meant to

establish the point that not all the rights of staff members are contractual;

second;:that'whether‘they gre,contractual;onanpt~thgy-inébxporate as a standard

of reference the Regulations and Rules; third, that certainly the Joint'
Disciplinary Committee was not a substantive right, it was a purely procedural
-fihgir 'fourth, the obligation of the Secretary-General prior ta section 9.1(c)
to give reasons. for termination was not a substantive requirement, ‘it was: only
a procedural requirement' and, that none. of the changes about. whlch our opponents
complain are of a nature that the doctrine of acquired rlghts has proper

applicati@n to them; finally, and seventh, even if it had, it would not be

sufficient to modifj -- or to warrant reversalof the action taken by the
Secretary-General.

In conclusion,I would also like to epologizefor having taken so much time.

I wish to thank the Tribunal for its patience; it was only because I believe

that the Tribunal looks upon these problemsas central problems arising in these

cases, and as 1mportént problems, that I have taken the time to give what I

believe to be a fuller explanation of our position -- and I certainly hope that

I have not abused the patience of the Tribunal. Thank you.

/The PRESIDENT
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The PRESIDENT (interpretation from French): Now, gentlemen, we have
the views of both parties on all 'the questions' propounded by the Tribunal.

I thank the parties for their explanations which will no doubt facilitate the

‘study of these matters by members of the 'l‘ribunel & think that this is all

“‘the information that is tobe submitted and that we therefore can close this

i

phase of our proceeclings.
“T would now like to discuss the’ forthcoming oral proceedings 9 properly so-kl

"

ealled, and I would like to know from the Applicants how long they will need -

how: tiuch time they would need in the’ oourse of those oral proceedings.
e

Mr. DONNER (Counsel for Applicants) Our present estlmates
:

~ Madam Chairman, is a.bout ten de.ys for all of the ce.ses
‘

toc e oo PhpPRESIDEI\TT (interprete:bion from French) You intend speaking
-'"‘duringten: da,ys?

:

: 2
it

G
: il

Mr. DONNER- (Counsel foiApplica.nts) I do ‘not in’cend myself

to speak for ten dayss pulmyself“ my collea.gues ‘and those witnesses whoee
:

: testimony we intend toa.dduce. vili ta.ke a,bout ten days.
'

:

 The PRESIDENT (iriterprétitionfrom French) Tha.t would be ten
. ’i»‘-working da.ys, or ten da.ys ‘ih all'?

s
e

'

My, DONNER - l'ésfidoc( for Applicants): Ten working days.

‘/The PRESIDENT
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The PRESIDHNT (interpretation from Fremch): That would be two

weeks practically during which you would speak. How much qimeAwill,the.Counsel
for the Respondent require?

|

|

Mr. SCHACHNER (Counsel for theRespondent): I take it that

Madam President understands that the position of the aefendant or the Respondent

is somewhat dependent upon that of the Applicants. Before I give my reply, I

should like to ask for é point of information. I believe the Applicants speak
about the production ofAfurther witnesses, It was my impression that witnesses

are to be produced in these proceedings and that the oral proceedings

properly speaking will not deal with the introduction of further proof but only
with the making of arguments, but maybe I am mistaken about that, Perhaps I

can be enlightened,

The PRESIDINT (interpretation from French): I must remind the parties

of the existence?g resolution adopted in the plenary session on 10 December 1952

by the Tribunal at a time when the Tribunal already had a fair amount of

information concerning these cases,

Here are some of the conclusions that I wish to recall:

"[he Tribunsl holds the view that its experience has shown no
particular value in representation by counsel at oral hearings, Indeed,
the Tribunal on its experience to date is not convinced that the average

case receives any benefit by oral hearings of any kind,

"There has been no use of witnesses during these three years and it is

difficult for the Tribunal to visualize many casesin which the calling of

witnesses would be likely to be of value,

"Ihe Tribunal would like to indicate that it would be quite satisfied
at any time to consider cases on documents presented only."

We also have laid down some rules as to the material arrangements for oral

proceedings for the future and these appear on page 3:

"When there is to be an oral hearing, the Tribunal will normally

expect to complete such a hearing during one day in accordance with the

following programme: \
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"(1) 10:30 a.m. The Applicant's case‘to be gtated and to be

completed within 2 1/2 hours,
»

"(ii) The Respondent’s case to be opened at 250 p.m. and to last
*

for not more than 2 1/2hours. i

:
»

“"(iii) The Applicant to be allowed a further half-hour for observationS'”
on any new matter raised in the Respondent’s repiy.‘ (But the

:

Applicant not to be allowed to make submiséions merely restating
the original statement )“

'

: '

-./These are rules.



AT/PV.28
61

" These are riles- which a5 ybu know,havé been adopted by the Trlbunal
inplenary session. - Now, up to the present, the parties have put in a
considerable amountof work. 'They have prepared excellent briefs and’
very detailed individual files which are in thehandsof the members of-

- the Tribunal. Purthermore,we have the records of- these  last fewmeetings
“where all the major’‘points of law at issue ‘were diSLuSSGd at ‘Some length
and these records will’ also, of course, be in the hands of the members of
the Tribunal.-

L

b i e
e

:

B

seitrapiehtAksa“bt'ekiljdlufiw'I-,eroferehT to think, to-ponder over the
state of these cases before the Tribunal and T would urgethem not to make
&mistéketo repeat, in any oral presentations which they wish to 'make, what
has alreadybeen stated here or in thewrlttendocuments‘at the disposal
of ‘the’ Trlbuna,l oo et et D D B e e ; SRR

!

1 know the reactions of the members of the Tribunal:*some are patient,
~some are not quite -so patient; and when they feel that what is being stated
is somewhat repetitious, I very promptly get a little Hote asking me to -

makéguse of my gavel. I wish to informyou Of this attitude of the members
- of the Tribunal vwhich they have adopted on' several occasionsin the past.

. And, itwould not be, Isubmit, in the interestof the parties to place
* the President in the situetion wheréehe would have to fight against his

colleagues on the question of . reducing oratory; in”viéw-espeCially~of the -

"

véry full and complete written documentation already available. -

This does not mean thatI wish o ‘'go“back in any way-on thedecision
which has been made that oral proceedings should’také*placeaf ' This decision
has been made in consultation with mycolleagues on the Tribunalin view of
the fact that we felt it was useful to have a sort of general, well-rounded,
exposition of these cases in an oral debate. But it would be entirely
pointless to repeat what hasalready been sald in hours on which I have not

kept statistics but which must be rather numerous on, for instance, such
points as the doctrlne of acquired rights or on the interpretation of
Rule 9.1(c). I think that would be somewhat more than the benefit that
members of the Tribunal expect from those oral proceedings. Therefore, I
would request the parties to think this matter over now, during some ten
minutes after this translation, so that we might have discussed all this by
1 o'clock. If they need more time, of course we could come back to these
points on Tuesday and the final decision would be rendered later on. We shall
recess until 12.45 to allow for discussion.

The meeting -!.fl.:9w}_§9.9§mys_€£_§93_993-;m..a,p_éé:.%.}-fie_éssflecer
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The PRESIDENT (interpretation from French): Gentlemen, we had a

.discussion with counsel for the Ap;&icants and I think we can agree on the

following arrangements. First of all, those of the parties who will not be

able to appear personally for the Tribunal may submit written statements

concerning their own individual position, on the condition however that these

should not merely repeat what is already 1ncluded in their indivzdual statements

of claims which are already on file. Those statements, of course, il be

communicated to the Respondent under the rules of the Tribunal.
; ‘

A second point concerns the oral proceedings. I think that the
;

Applicants have appreciated the weight of the considerations I put before

them & little while ago and 1t felt that probably five working days would

be sufficient for their statements and the reply by the Respondent. I think

that those arrangements would enable the Tribunal to work under satisfactory
conditions. Naturally, if it should appear in the course of these proceedings

that more questions should be agked or raised the Tribunal reserves the right

to do so and the indications as to time, which I gave, are not in any sense

binding time limits. Therefore I would think that if these oral proceedings

can start on a Monday--I have in mind the date of Monday, 15 July -- we could

go on through Friday and review, under those conditions, all the present cases.
Sueh ere my suggestions. I do not require an immediate answer. I would rather

that you thought it over and consult p0381bly, your clients and you will tell
me on Tuesday if those arrangements appear satisfactory to you -- and that goes

also, naturally,for the counsel for the Respondent. And subgect to that the

meeting is now adJourned
v

 We will meet on Tuesday at lO o clock.
:

The meeting rose at 1.05 p.m.
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The PRESIDENT (interpretation from French): The Tribunal is now

in session.
:

Now, gentlemen, since the parties are here, I would like to take this

oppertunity to say a few words about the exact date of the full-dress

meeting of the Tribunal. E&rlier'in;thesefpnocge&ings I had mentioned the
date of 13 July. Now, Jjudging from. some informetionI have received, it

might perhaps prove advisable to meet one week-earlier,:in view of certain

documents which have to be.prepared for the General Assembly,
Now, I cannot as yet give a firm commitmenton that matter but if the

date of 6 July were to be appointed instead of”%hé“lBth, you will be advised

in the next few days. I must, first of all, get in touch with my colleagues
on the Tribunal to find out whether that new date would be convenient to them;
that might take a few days. Therefore, you can plan right now for a meeting
to be held either on‘'6or 13 July and, which of these dateswill finally be

selected, you will be informed very soon.

May I point out also that I intend to hear the o;al‘presentafibns which

are to be made on the very first.day of the schediled meetings; that is,
either on the 6th or on the 13th of Juiy. kaeps.erbferehfi.llifi'étnééilppA
first on either of these two dates and on a time schedule similar to the

one you know about.

Now, in the case of the applicants who will not make any oral

presentations, I have already indicated that it will be open to them to

submit supplementary written statements concerning the reply of the

Administration and, of course, oniy on the new points that may have been

raised in that reply.

Now, planning on the.basis of a meeting to be held on 6 July, it would

be convenient if those written statements were to be handed in by 20 May --

that would leave one full month for the preparation of such statements and

that would also allow for some time for the srefimem of the Tribunal to

acquaint themselves with them.
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We shall now hear the applicanta who have requested to be heard and to

submit oral 1nformation° they are Mlss Crawford and Mr. Kaplan. They are

the only ones who have asked to be so heard in these preliminary proceedlngs

under yule 9, raragrapir:3, of the rules of procedure of the Trlbunal.

I first call upon Miss Crawford.

Mr. WEINBERGER (Counsel for Appllcants) Madam President, unless

‘it is material to you, we would prefer -- Mr, Donner and I -- that Mr. Kaplan

'make”h;s statement first.

‘The PRESIDENT (interpretation from French): Very well.

: M DONNER (Counsel for Appllcants)  Where would you like

Mr. Knplan to sit‘>
'

The PRESIDENT (interpretation from Fremch): It is imuaterial.

You may sit wherever you prefer.
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Ll M KAPLAN (Applicant)~In the list ofquestionsput to the Respondent
by this Trlbunal there is 1ncluded Question, XV' Does the Respondent accept the

:{statement attribumed to him that the dismissal of Mr.. Kaplan was based on
ip0351ble embarrassment arislng from future publicity"°

Respondent's written reply, after stating that the questlon arose already
on my appeal before the Joint Appeals Board, merely quotes the memorandum

_preparedby theAppeals Board purporting to, summarize the substance of statements

_tbyMr., Owenat a hearing before the Board at whichhearing,by express.decision
|

of the Board, neither the Respondent nor I were present.,- The oral statement
added by Counsel on behalf of Respondent, as I understand it, is limited to

calling at;eppiop;tq mgdnaropgm”sjgyapgnht‘tahtfitqgf~ept states that Mr. Owen

did not know the reason for my dismissal. When this Tribunal prepared its

question to the Respondent, if slresdy had beforeit my general statement in my

applica%ién éhd the Board’s memorandum. The response therefore adds nothing to

the information before the Tribunal. It neither accepts nor directl& rejects

my statement of the actual reason,. Slnce it1$ clear to me that the Secretary-
General's fears of the pressures and threatsof. the Grand Jury and, the McCarran
Committee were first definitely revealed in his handlingof my case, I think it

is incumbent upon me to relate the following facts.

I believe it will help the Tribunal to arrive at their own judgment as to

whether I am justified in making my assertion of the actual reason and as to

whether it is the actual reason.

On 28 March 1952 I reported to United Nations authorities -- Mr. Owen and

Mr. Feller -- on my appearance the previous afternoon before a U,S. Federal

Grand Jury. I indicated that it was a spe%ial Grand Jury investigating
subversive activities and that the subpoena/ response to which I appeared
referred to a conspiracy section of & criminal statute relating to espionage;
that I had at the start of the proceedings been asked questions about the United

Nations which I did not believe I was suthorized to answer under the staff rules

approved by the General Assembly; that I had objected to these questions,
explaining the basis of my objectionand requesting?gpportunity to consult the

United Nations authority, but had in each case been instructed to answer; that

I did so as long as I felt I could respond to the questions in terms that did

not violate the staff rules, but when it appeared to me that I was clearly being
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driven to & violation of the staff rules I refused to answer, invoking my
. privilege under the United States'Constitution. I reported in some detail on

~ the character of questions addressed to me and on my answers. I told them that,
following upon the question: "Do you know Mr. Owen Lattimore?" to which I

answeredin the negative, I was asked whether I had recommended him for his

appointment to the technical sssistance mission of the United Nations, to which

I objected, and when instructed to answer, invoked the Fifth Amendment for my

refusal.” I reported in equal detail on the personal and political questions
which had ensued before the Grand Jury, including questions relating to

espionage and to a Miss- Bentley and Mr. Chambers who, in public testimony
about espionaée activities abouf four years ago, hed made certain allegations
against me. t alSO refused to ansver these questions, relying on my privilege
under the Unlted States Constltution, although about five years ago, before a

similar GrandJury, I had answered all questions relating to espionage by
categorical denial of any knowledge of or participation in esplonage act1V1ties.

And four years ago I offered in writing to appear before the U.S. House

Committee onUn-American Activities when Bentley and Chambers testifled.bafore

that Commitice and ade their allegations concernlng me.

"I also stated to United Nations authorities that W1th respect to a number

of the questions I refused to answer on 27 March I had so refused after I had
* requested and been denied an opportunity to consult Counsel before respondlng,
"

and that at the conclusion of the proceeding it was clearly indlcated to me

that I was being threatened by the Grand Jury authorities with the loss of my

employment at the United Nations for my refusal to answer the questions. The
latter possibility was curtly and vigorously dismissed by the United Nations

~authorities, and I was told thatthe United Nations was concerned solely with

the limits of my testimony about United Nations affairs and that my answers to

other questions were my own business.

In the course of the discussion on 28 March, it was recalled that I had

brought to the attention of the United Nations authorities ih l9h8';at the time

when it was published and came to my knowledge--the testimony concerningme and

that I bed also then advisedtheUnited Nations authorities of my letter to
the Hous® Committee offering to appear. In this connexion, I stated on
28 March 1952 that I had insistedon bringing the matter to the attention of
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the United Nations authorities in writing because I felt a responsibility to

the United Nations but I also wished to reserve complete freedom of action on my

own behalf; that myaction was likely to give rise to publicity concerning my

employment at the United Nations and I felt the appropriate United Nations

authorities should know about it in order to considerany interest the United
Nations may have in the matter. I also stated that the House Committee never

. responded to my letter and thatI knew of no other allegations against me.

I wish to add at this point that no concern on the part of the United

Nations sbout the matter was ever indicated to me by any United Nations

-authority after I brought it to their attention four years ago. Nor has_ any

United Nations authority ever raised any question reflecting adversely on my
work, my services t Unlted Nations or my conduct in or out81de the dfitlnUve

Nations. On the contrary, my superiors, my cclleagues and my a55001ates at all

times indicated their highest regard for my work and for wy services to the
* United Nations.

A :

;

‘ B

On2 AprilI was informed on behalf of the United Nations authority that
one of my superiors had appeared before the Federal Grand Jury the previous day
in response to a subpoens, and in the course.of the proceedings certain of the

. questions that I had been asked on 27 March about which I had already reported
to United Natioms authoritiesom 28 March, and my refusal to answer, were

~ disclosed-to him; that he had been asked whether he would fire me and whether
he would report the matter to me and te the United Nations authorities and that,

’

in response to his questionas to the secrecy of grand Jury proceedings, he had

been authorized to report it. In other words, notwithstanding the obligation

‘specifically imposedon the United States Attorneyand the Grand Jurors by
statute and by their oatlsof office to safeguard the secrecyof the proceedings,
they not only disclosed uy testimony to another witness but in effect directed
him to disclose it to others. My own prior disclosure of the same testimony to

the same United Nations authorities is of course not barred by any law.

On 17 April'I was told by the Assistant Secretary-General for Economic

Affairs,Mr. Owen, that he was instructed by the Secretary-General to notify me

that the Secretary-General had decided the continuation of my services was not

in the interests of the United Nations, and accordlngly the Secretary-General
-proposed. to terminate my appointment, purauant?his authority under rule 9. 1(c)
of the Staff Regulations,and pay me the indemnities to which I was thereby
entitled. As an alternative, I could resign and receive the same indemnities.
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. Further,he, Mr. Owen, was authorized to give me a letter attesting to my

professional competénce yrotc&fsita%?&fia performance of my services, Mr. Owen

stated that he wouldbe glad to give me such a ietter, having had occasion to

observe personally some of my work, and he assured me he heid my work in high

esteem. :
:

:

:

; After Mr. Owen confirmed the fact that the decision arose out of
°

circumstances relatingto mylrécent appéarance before the Grand Jury, I

indicatedI considered the action unfair and geriously prejudicial to me, and I

asked‘whether I could talk with the Secretary-General about it. I was told that

I_could.qf course make the request, but he did not think the Secretary-General
would agree to it. I then said that I wanted time to think about the

alternatives presented to me. Mr. Owén indicated that he attached very nmuch

ihpbrtanqe to his authorization to give me a letter of recommendatién, gince he

Koped it would help to salvage my professional career and it would be unfair to

ruin it by the termination. I then told Mr. Owen that Iwas not at this time

concerned with salvaging my proféssional career  but solely Wwith the implications
that may be drawn by United flefiatS authorities and much of the Pressand
ybvdetfiecca uany people, from theSecretary-General's decision in- its bearing
6n a}légations nade against me and on my conduct.

- ‘frdm then on, the discuséions of thepossibility of'my resigning as well as

my noitaredisnoéhhfio of. it, were conducted in the latter contexf, I asked

whethér‘l could have until the following Monday to think itover. -Mr. Owen:

replied by indicating there was extreme urgencyto take immediate action.. I

stéteq I was not seeking de%azi but the next day was Friday and I woulq give my

decision then if I must, but?fhe considerations relating to resigning involved

cqmplicétions and I would feel better satisfied that I had given them adequate

_thought if T had the week-end to think it over.. We agreed that I would notify
Mr. Owen of:my decisionon Monday morning.

. - /In the following days
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In thefollowingdays there were s number of conversations with Mr. Oven.

They were concerned with negotiations by Mr. Owen on behalf of the Secretary-
General and myself on my own behalf. Since the conversations were rather

extensive I believe the Tribunal's interestin brevity at this time would be

best served by relating relevant facts to my summary statement in theapplication
rather than sticking to a purely narrative statement. Also in the interestof
brevity I will not read the stfiemetats I made in the application since they
are a matter of record before the Tribunal and also gprear on pages 7 and8 of

.the Applicants' brief.
:

:

:

The first of these statements deals with my competence, efficiency and

integrity. On this point the Tribunalhas a copy of the letter the Seeretary-
General authorized Mr. Owen to give me and it has copiesof the periodic reports.

-

I will only add =~ what I proposed to the Joint Appeals Board, that if any
. member, then of theBoardbut I now extendit to the Tribunal, wishes to do so

I would welcome it if the Tribunal.called any of my superiors, colleagues or

associates to testify or wishedto examine any of tbé-reports or memorandsfor
which T was:responsiblehor any of the comments on any of them. My second.
statement asserts that the decision to dismiss me wes not based upon any facts

or- adverse judgment bearing upon allegations againstme. My statement is

substantially the same as in my letter of 7 May to the Secretary-General, which

letter Mr. Owen undertookto deliver. The Secretary-General's letter of

14 May was in reply to my letter of 7 May. On Monday, 21 May -- April rather --

in the course ofdiscussion of my draft letter of resignation I pointed out

to Mr. Owen that when on the previous Thursday I was informed of the Secretary-
General's decision I had immediately asked whether I could talk with him having
in mind that I wanted to knov the basis of his decision and particularly whether

it was based upon any facts béaring upon the allegations mede against me or upon

my conduct in meeting them or in any cther way of conecern to United Nations

authorities;that if there were any such facts I wanted to know about them and

if there were any Judgment adverse to me I wanted to know about it and the basis
for it. But if there were neither facts nor judgment adverse to me I would be

prepared to resign if by so doing I obtalned confirmation of that gituation.
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I was then explicitly assured that the Secretary-General‘s decision was
nct based upon any facts or judgment adverse to me, no such facts being available
and no such Judgment hav1ng been made. The statement was added however that the

:

Secretery-General has confidential sourcesof information and may have 1nformation
'of which Mr. Owen is not aware. But Mr. Owen did not believe that there was
any such informa,ion.

.
,

On 23 April gnissufl'-d chenges that the Seeretary—General proposed I make
in my letter and replying to my objections to the proposed deletion of the

:

reverence to the SecreteryaGeneral's prior decision to dismiss me amdthe

consequent deietion of the reason for the decision, Mr. Owen called attention
to a proposal for an addition to the letter of acceptance. He then added that
he could now say categorically what he could only say he believed the other day
:that there is no information available and the Secretary-General,has no

information on the base of which to form a Judgment as to the msrits_of either
tle allegations made against me or as to mylconduct in meeting them. This much at

least he said he had definitely ascertained as & result of the discussions of

the letters the other day.

My third statement asgerts that my refusal to answer questions Lefore
;

United States authorities was disclaimed as a reason for my dismissal. During
the discussion on 23 April I also indicated I was concerned as to whether my

refusal to answer certain questions may not be attributed as the reason for the

Secretary—General's deeision, pointing out that when I reported the apparent
threat of the Grand Jury proceeding, that I would lose my job for refusing to

.

ansver questions, that posgibility was dismissed with a wave of the arm and
an explanation indicating it was im90581b1e. Yet this is exactly what has

happened after Grand Jury authorities disclosed my refusal to ansver questions
in violation of the statute safeguarding the secrecy of their proceedings and
specifically enjoining them from disclosing tegtimony.

F observsithere has been a studied attempt which anyone can recognize on

the part of large sections of the press as well as certain United States
Governmental authorities to stamp reliance on constitutional grounds in refusing
to answer questions as itself incrimineting and that this presumably was the

premise of the Federal Grand Jury authorities who illegally disclosed my testimony
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Nr. Owen replied that there has nerer been any aisposition that way in the
United Nations and it was not 80 regarded, that there has been no suggestion
of it anywhere in the United Nations in any of the discussions.

,

'

‘My last statement asserts that the actual reason for my dismissal was

the threat of possible embarrassment to the Seeretery«General through publicity
that might arise out of the proceedinge by United States authorities against
me. On Friday, 18 April - that is, the morning efter I had been notified of
the Secretary~General‘s decision -~ Mr. Owen agked to see e and then told
me he had been thinking about the metter and hed a suggestion to make which ) &

may want to consider or dismiss. He said that the Seeretary~General bore me
no i1l will and that the best way to describe the situation in which he finde
himself is one of ti;dnfl,tnemssarrabme occurred to Mr. Owen that 18 1 would

offer a resignation on that ground he expected he could work out a satisfactory
acceptance.. I thenked Mr. Owen for his concern and told him I had assumed a

'resignation would involve an exchange of letters. T observed thet in the

absence of any indicationas to the basis of the Secretary—General’s decision,
I found it dif*icult to set forth abasis in my. res;gnatlon without either
being presumptuous with respect to the Secretery-Generel's con51deretions or

leaving cren to irference implicatlonsibr the Secretery-General‘s decision
edverse to me. The alternative of resigning wasg therefore likely to fall for
lack of the meens for carrying it out.

I said I recognized that I could resign by writing a s1mple letter offering
to resign without giving reasons and receiving a letter of acceptance, but I
would not do that. I felt I must include in my letter appropriate. reference to
the circumstances of my resignation anda statement of the facts which I believe
indicete 3 have at all times adequetely discharged my responsibilities to the
United States authorities and to the United Nations in connexion with the

situetion. it edded thet the letter of acceptance would ‘have to provxde a

satisfectory confirmetion. I expressed the belief that the suggestion was

likely to be helpful in formulating a letter of resiwnetion since I had in
fact insisted four years Bgo on-bringing the testimony concerning me to the

attentlon of the United Nations authorities because I felt they may be concerned

about the publicity that was likely to arise from the action I contemplated
taking of offering to appear before the Congressional Committee.
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All of the discussions which followed were within the context of mny

assumption,explicitly repeated at times, that thé actual reason was the threat

of embarrasgment arising out of publiecity that might arise.

. On Monday morning, 21 April, I presented a draft letter of resignation
to M. Owen. As a result of the discussion of this draft only two consequential
changs: were made. One, my statement relating to allegations made against me

and my conduct in connexion with them was made into an attached memorandum and

the letter of resignation was revised by me-taking this separation into account;
and two, a reference in the letterto embarrassment to the United Nations and

to the Secretary-General which may be entailed in the possible continuation of

the inquiry by United States authorities was changed to possible embarrassment,
in order to take into aceount Mr. Owen's comment that all the talk had been

about possible embarrassment. Nobody now feels embarrassed and he had heard no

suggestion that the Secretary-General now feels embarrassed by the situation.

The resignation was therefore offered on the ground that the possibile
continuation of the inquiry byUnited States authorities may‘ehtaii embarrassment
to. the United Nations and the Secretary-General, with the understanding that

for the latter reason the Secretary-General is of the opinion that my continued

employment in the United Nations is now not in the best interests of the

United Nations.
:

On 22 April copies of the revised draft of my letter and attached

memorandum were ready, together\With‘the draft letter of acceptance prepared
for the signature of the Secretary-General and satisfactory to me. In connexion
with the letter I indicated the-parts which I considered essential and the parts
which mightbe retained or deleted at the option of the Secretary-General,
On 235 April Mr. Owen notified me that the Secretary-General was well enough
disposed that he would not move in my case without legal opinion, that he had

such legel opinion and it was reflected in the changes proposed.

/The ccnsiderations



The considerations determining the proposed changes were indicated to be

solely of a legal character and the legal consideraticn emphasized was that
?:the Secretary-General sets grean store by his authority to give no reason for

a termination and does not want to do anything sbanaoning it, The changes
proposed in my letter of resignation were the deletion of all.reference to the

Secretary-General having formed an opinion or made a decision concerning the

continuation of my serviceszumiofany'reference to the reascn of possible
:

enbarrassment attzibutable to him, !

In commentingI recalled that Mr. Owen had, on e preceding Thursday,
read to me a statement that he was instructed by the Secretary-General to

3'notify mé that the Secretary-General had formed an opinion and had mede a

:‘decision to terminate my services. I maintained this was an irrevocable part
of the situation and that the proposed deletion in effect called upon me to

-

assume responsibility for evading the situation but I did not want to do so.

It was in the ensuing discussion that the aforementioned categorical assurances

were given, Also, possible embarrassment erising out of future publicity was
' definifely‘and explicitly the only basis of the Secretary-General’s decision

under consideration in this discussion.
.

& was told the Secretary—General
" would ‘not directly or by implication give the reason and that his legal

adviser foresees the pogsibility of some action taking place which might bring

it to public light, I pointed out that the whole purpose of the exchange of

letters and of my consideration of the alternative of resigning wasg to cover
exactly that contingency.

e
I think it is unnccessary/at this time to detain this Tribunal with any.

further recital of the facts supporting the general assertions in my application,
“With respect to textual accommodations which Mr, Owen proposed I consider

on my behalf I indicated I had no confidence I could be satisfied in the llght
of the fact that the Seoretary-General objected to any reference to his prior
decision and even to an implication of the actual reason, I acknowledged ‘that
the proof of the matter would be in the drafting and I therefore wanted time to

consider the proposel, On Thursdey morning, 24 April, I told Mr. Owen I had

come to the conclusion that under the conditions given there could be no



suitable textual accommodation and I could not resign., The conditions required m

to assume responsibilityfor the Secretary-General's reason and take the

responsibility away fromhimwhichT could not agree.%o do,.- Eia e

On 29 April I received a notice of terminationdated:28 April, On 7 May

I gave Mr, Owen my letter of that date to the Secretary-General which Mr, Owen

had ;feviled“dt”fiekatfedfiu andon 1% May I receivedtheSecretary-Generalls

reply, All threeof these documents are among the-documents:.submitted in N

support of my: appeal S L se

“Mr. DONNJR (Counsel for Appllcants) - That is theconclusion-of ..

Mr Kaplan'settt - s

:

e

/The PRESIDENT
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The PRESIDENT (interpretationfrom French): I would like to ask
the Counsel for the Respondent whether he has any supplementary information

-to submit with reference to this latter statement.

_ Mr. SCHACHNER (Counsel:for the Respondent): The Respdndent _

has no informationto add at this time, I should like the Tribunel to consider
putting to the Applicant the following question, if I may: Do you think
it possible that the Secretary-General, in terminating yourlcontract, acted

on confidential information that you were so situatedthat you would later

consider it necessary to refuse answering one hundred and nineteen yuestions --

including the question: are you a Soviet espionage agent now? -- which were

asked by the Senate Sub-Committee, on the grbund that the answérs might tend

to incriminate you?



"

Mr. DONNER eifiav.jetfieciiptA'rof”iesfiuoC( iémedtery'devious and
tendentious way of maklng an argument to the Tribunal,rather than seeklng

light on the issue Whlch 1s before the Tribunal,, p01nt l. P01nt 2'“ apart

£fromthis attemptto arouse prejudice, 1t is a compTetely meaningless questlon.

Does the Secretary-General now contend that he dld not termlnate Mr. Kaplan
.-because of anything -other than the fact that sometime .in thefuturehe

4

might plead.the pr1v1lege against.self-lncrlmlnatlon? Was this an act of

prophecy on the part of the Secretary-General and is that why he terminated

Mr. Kaplan-- becausehe, at that time, made a predlctlon that Mr.Kaplanweuldu

at some time.in the future, plead the prlvilege against self- incrlmlnatlor’

. And, fipally, if the Secretary-General wanted, in good falth to meet

the issuewhich was posedby Mr.. KEplan, he would produce here the confidentlal

.. dnformation that he claimshe has with respect to Mr. Kaplan, whlch 1nduced

+ .himat that time to terminate Mr.Kaplan,. AndIsay that, as the questlon

stands,.notonly is it improper to ask,it, but 1t should be stxlcken from

the record.. .

The PRESIDENT (1nterpretatlon fromFrench) I would like.personally
to ask ‘a question of Mr. Kaplan, You said in your statement a, whlle ago_
that.you drew.the attention.of the Uh;ted Nationsauthorltles, four years ago,

. -on the possmble dlfficulties arising outof certaln accusations that had been

made against you,. Did you draw the attention of the Unlted Nations authorities

+»in writing or orally, and to what authoritypreclsely didyou give those

.:indications? .
e

,

e Sha e

- Furthermore, e,ksaw9t2em,detsefiqer:sah,tnednopseR-ehtlrofhlee‘uoc £

wvcertaln question.of Mr. Kaplan, I would like.to.say szfim;h.ot,siht 0.
Mr. Keplan-- if he has any informatiom %® supply with reference to.the- .

question asked, I am ready to hear him, -§#, however, he feels thathe. has
no information to supply;his silence will be quite normal.

‘I will now recess theTribunalfor a few minutes in order.to allow
Mr. Kaplan some time for thinking this over. We shall resume the session

Zat-11.554 :

= T Seesi i G T
el
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Mr., KAFLAW (Applicant):a,lfwould prefer tqQ answer the question:

immediately.
I should like fifst, if I may, to comment on the guestion propounded

by Counsel for Respondent which I understand is appropriate for me to

COmment on ‘gince it is part of the record and it has beenmentioned in the

second part of the statement by the Presldent.
:

Lo

4

The question asks me to speculate about possibilities. Now, I have two

'5p01nts to make’ about the: question, endorsing, fitst of all, what my-
“Counsel has‘already said. ‘The Secretary-General knew that I was standing
on my Corstitutional privilege inrefusing tovanswér‘questiens at the time

thatI was dismissed.Tt éfsa’démialcsid‘yllécifidefis'Safi reasonfor my
'dismissal and'the interpretation that thereis any suspicion about.me, '

© ‘because ofrelianceon the Constitution, was specifically diseclaimed by - .

Mr; ‘Oweni” +° This question.asksme in ‘the formof speculation; in-one sense,

whether theSecretary-Generdl did know that I was relying on.myConstitutional

*;égélifiifp”?fl And, ofcourse, he knew;- Iam-satisfiedthat my report-to .-

“My. Owen and to Mr, Feller was transmittedto the Secretary-General,= '~
- “fhe gecord part of that question to my mind'is ndthing more than an’ .

exampleof the kind of questions that can be formulateéd,apparently by. - -
Counsel for Respondentas well as by the McCarran Committee, with full - -

knowledge that I was then at that hearing -- in which 119 questions are cited --

"

yelyingon my Constitutional privilege and the question was asked, with full

 knowledge by theCommittee, that I would not answer it for that reasonm.
I gather from the President's question that I, as well as Respondent%4

Counsel, em called upon now to present any information Imay have with respect

to that question. I cannot possibly have any information with respect to !

that question, other than the information which is a matter;of public record

of the setting and circumstances under which it was posed to me, with fhlI 
knowledge thatI would not answer.

:

The President has asked another question and I take that the reference to

my report at the time that the allegations were made public to the United Nation

on these allegations and my initiative in‘bringing;it to the attention of the

United Nations. The question, as I recall it, is: To whom did I report, did I

do itorally or in writing? The facts are as follows., At the time that this

happened, I did not know my name was mentioned until it appeared in the Press,

together with an excerpt of what was said about me,

/1 brought that to the



AT/PV.29
36

I brought that to the attention of the then Acting Assistant Secretary-General,
a Mr. Goldet, Mr. Owen gfljeb in Geneva or Paris for & sza&ion of one of tMe United
Nations bodies. I told him about this and he persisted in treating it rather

lightly. I insisted, however, that I felt?hrespon51b111ty, as I described it

briefly in my statement, and was of the opinion that I should put it down in
- writing. I emphasized the fact that I feel I have certain personal responsibil ities

in the U.S8. and that I wanted, obe free to take such ac¢tion as I saw fit; thatI
thought that at the very least the United Nations ought to be informed about

that in advance. After some considersble discussion of this, he finally agreed
that it would be satisfactdry for me to put it in writingland he would transmit

it. I did put it in writing and it was transmitted, and a memorandum is

available in the files of the United Nations.

The PRESIDENT (interpretation from French): I would request Counsel

for the Respondent to discover and supply to the Tribunal this memorandum

dealing with the 1948 accusations,

the
Mr. SCHACHNER (Counsel for/Respondent): It will be transmitted as soon

as it can be found in sufficient number of copies for all the members of the

lllWYfinalanuW1 furnish it to the Applicant.

The PRESIDENT (interpretation from French): Thank you.

I now call on Miss Crawford to submit the information as announced by her

Counsel.

"Mr. WEINBERGER (Counsél for Applicant ): Miss Crawford, did you testify
before the McCarran Commnittee on 15 October 19527

:

Miss CRAWFORD (Applicant): Yes, I did.

Mr. WEINBERGER (Counsel for Applicant ): Did you, approximately a

half hour earlier that same day, testify im. executive session of the McCarran

Committee?

Miss CRAWFORD (Applicant): I did.
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Mr. WEINBERGER (Counsel for Applicant)s Did you in the intervening
time consult with Counsel or with anyone? o

Miss CRAWFORD (Applicant): No, I had no opportunity.

Mr. WEINBERGER (Counsel for Applicant)s Was Senator O'Conor . tke Sub-

Committee sittingat both the executive session and the public session of

15 October 19527

Miss CRAWFORD (Applicant): Yes.

'
Mr. WEINBERGER (Counsel for Applicant): Was Robert,Morris the Counsel

for the Committee at both the executive session and the public session?

Miss CRAWFORD (Applicant): Yes.

Mr. WEINBERGER (Counsel for Applicant): The transcript of the public

sessibn shows that you were. asked by Mr.,Morris_who invited you to join the

Communist Party and ‘that you answered "That I would refuse to answer under the

immunity offered under the Fifth Amendment". Miss Crawford, in substance were

you asked that same question at the executive session?

Miss CRAWFORD (Applicant):No, I was not.

Mr. WEINBERGER (Counsel for Applicant )3 The transcript shows that at

_the public session you were agked -~ by ¥r. Morris: otvguolefiificy'aiD
a particular unit of the Communist Party after you joined the Commuuist_Party,
and that you answered: "I fisum refuse to answer again under the protection offere:

me by the Fifth Amendment of the Constitution". Were you in substance asked that

question at the executive session?

Miss CRAWFORD (Applicant): Yes, I was asked that.

/Mr. WBINBERGER
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Mr. WEINBERGER (Counsel for Applicant): Did you answer that

question at the exécutive session?

Miss CRAWFORD (Applicant): Yes.

Mr., WEINBERGER (Counsel for Applicant) The transcript shows

that you were asked at the public session of the MecCarran Committee "Did you

ever have meetings in your home, Communist Party meetings in your home" and

that your answer was "I am sorry, I must refuse to answer under the protection
offered me by the Fifth Amendment of the Constitution." Were you in substance
asked this question at the executive session of the McCarran Committee.

Miss CRAVFORD (Applicant): Yes.

Mr, WEINBERGER (Counsel for Applicant): Did you answer it?

Miss CRAWFCRD {Applicant): Yes, I enswered it.

Mr. WEINBERGER (Counsel for Applicant ): Did you refuse to answer

any questions in the executive session?

(Applicant):
Miss CRAWFORD/ My recollection is that there was not any need for

me to refuse to answer any of the questions and that I answered them all. This

is the executive session? Yes, the executive session,

Mr. WEINBERGER (Counsel’for Applicant ): Then the one gquestion
that you did not answer, either before the executiie_session or in the publie
session,was who invited you to join the Communist Pérty, is that correct?

Miss CRAWFORD (Applicant) That is correct.

Mr. WEINBERGER (Counsel for Applicant ): Were you directed by
Senator O'Conor, the Chairman of the meeting, to answer these three questions
that you refused to answer at the public meeting?



Miss CRAVFORD (Applicant): No, I was not,

Mr. WEINBERGER (Counsel for the Applicants): I draw to your attention
Madam President, the statement by Senator O'Conor on page 4 of the typewritten
transcript which}annexed to Misg Crawford's appllcation in which he says -- and

this is directly following the refusal to answer the first question:

"Senator‘OjConor~ I would rather not express an opinion and to have
- o4k refiect on the testimony at this duncture. You will undoubtedly” --

referring to Mr Morris ~=

i

pursue the matter further and I think it will be timely to pass on it
|

then.
~

Medem President, I draw to your attention in document 12 anvexed to the

application, on page 77, column 1, the follgw1ng two sentences. This is in the

article "I Have a Thing to Tell You" written by this applicantand published in

that document in its issue of eh January 3955
"The MeCarran Committee asked who had invited me to JOln the

Communist Party. The truthis that I invited myself, moved as I was

by anger and frustration at the things that were heppening "

Miss Crawford, I draw your attention, in document 11, being a c¢opy of

'the letter you addressed on 17 December 1952 to MrE. J. R Heyward Deputy
Director of UNICEF, to paragraph 3 on page P,

"As for the three questions I did not ansver, questions relating
to my membership in the Communist Party seventeen years ago, I will

explaln to the Secretary-General or his legal representative why I

was completely within my rights in refusing to answer. It will then

“be understood thatll am not vitbholding informatlon'of any importance
"

except to myself. 'he Questione are: Who invited me tojoin the
;

'Communist Party, did I belong to a wit of the Party, and were any
meetlngs held in wy home"
Miss Crawford, dld you receive any response'from the Secretary-General or

anyone else in the Administratlon to this document ll -= to this part of

document 11?
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Miss CRAWFORD (Applicant): Wo, I was never given an opportunity.

Mr. WEINBERGER (Counsel for Applicants): Madam President, I wish
to read into the record a short part ofthe statement of the delegate from

Canada at the 418th meeting. He said: .

»

:
"Our present view is that it is not just or reasonable that an

 -employee should be dismissed on the sole ground of having refused to

answer questions the answers to whlch might serve to incriminate him.

We agree with several opinions which have been expressed that such

.;Arefusal should cause the Secretary~General to institute inquiries.
It would, for example, seem reasonable that such a staff member should
be asked to appear before the Secretary-General."

And at the 417th meeting the delegate from Australia said -- and I will read

a short part of what he said: "It ;s,‘for example, not unknown for a witness
to seek to claim the privilege not because hefears the answeré_to the specific
questions directed to establish the major allegations of, say 'subversive

activity', but because he fears, whether there be ground for the apprehensioh
or not, that the real purpose of his examinationis to lay the grounds for a

possible chargé of purjury."
:

-

: .: o
;

And finally, I would like to reada part of fhe statement of the

delegate fof Norway at the 416th meeting, an'd while I do not want to dfier into

the words of the delegate, it seems to me that the facts that he states here,
without neme, are particularly applicable to the circumstances of this Applicant.

/The statement is:



AT/PV.29
s

The statement is:

"The effect must be determined by a full evaluation of each

individual case, This determination will, of course, depend upon a
:

i'great many factors and I shall mention only a few of them, Did the

‘staffmember stand on his constitutional rights in' a court of law where
he was protected by all the rules ensurlng him due process of law or was

he questioned by an investigatlng committee functionlng in an inquisitorial
‘manner without benefit of advance preparation for the questions put to him

and without legal counsel? Was the ccmmitteé bound by acceptable laws
of evidence? VWere the questions putto the witness of a conerete and

limited nature and so phrased that the answers might result in eriminal

fioitucesorp" or were the questions”Vague and genefal‘in nature and’ did

they deal with facts which were not in themselves of a criminal nature
-for instance the politlcal opinions and beliefs of the witness?"

'

Miss Crawford would like to make a brief statement Madam President on

“her own behalf !

" Miss CRAWFORD'(Applicaht)' “Madam President, I asked for this
opportunity to testify on my own behalfabout those three questions that I

refused to answer before the MeCarran Committee, ¥ ain grateful for this
opportuiiity‘end I shall be very brief. It will take only a few minutes and T

will try to keep myself within the limitations thatyou ‘have set,
:

I am greatly disturbed, in connexion with this, about a paragraph that
"+ is in the Secretary-General?s'brief on page 73, and Iwill read the sentence

or two from it that bothersme greatly:
"The only theory on which it is possible to uphold the legitimacy

of the Applicant's claim of privilege is that if she had answered the
questions dluofi'ehs 1h'some way have furnished clues tending to show

that she was guilty of criminal activities within the three years next

preceding her claim,” That is, as I take it, within these last three years.

"Unfortunately, the claim of privilege gives rise to that inference,"
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wa,'I do not fully understand or pretend to understand the légal
legel implications of that whole paragraph but I do know:that as far as I am

concerned what it is saying is that perhaps the inference is there that the

reasonI did not answer is that I was trying to cover up some criminal
:

activities in recent years, Such is the farthest thing possible from the truth

and if the Secretary-General had given me the opportunity I sought to tell him

why T had not answered the questions, then I am quite sure that paragraph
would never haVe fieeb in this brief, With your permission, I shall now try to

explain to you mhat T would have told the Secretary-General.,
The first thing I would have told him,or told anyone about what we do

when we are asked these questions and we invoke the Fifth Amendment, is that

we cannot separate our motives, That is something we cannot do in this

situation, As the testimony has brought out, I had no legal advice, I think

it is very fortunate now that I did not have legal advice -- I am sorry, If

I had had, I probably would not have done what I did, but I did not know the

limitations on the Fifth Amendment when I invoked it, All I knew about the

Fifth Amendment was what it really says and it says that you cannot be made

to be a witness against yourself and it seems to me that if I had answered a

question naming a person that I knew to be innocent that I would indeed have

been bearing witness against myself,
/

-

Now, the people I knew in the Communist Party for the most part were honest,
upright people., They were my friends and they were my associates, The Communist

Party was a legal entity -- it still is -- and we were operating in a completely
legal framework so I had no subversive activities to report even if I had

wented to report any and,that being the case, it was inconceivable to me that

I could have given that Committee any names, do
And now justification, As I sat there figuring out what I vas going to/wes

that I would be bearing witness against myself and I also knew that the Fifth

Amendment said that you were entitled to due process of law and it did not seem

to me that I, in any way, was being given due process of law because I did not

know of what I was accused, if I was accused of anything, cr of what anybody that

I might have named might have been accused, There was at least one interpretatior
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of the Fifth Amendment with which I was familiar,because we are all femiliar

with thaet now in this country, and that is that you can invokeit to save

yourself from possible incriminationand it seemed  to me that it was first

withinmy right, even in regard to testimony about someone else, to invoke the

- Amendmenton that ground if not on these other two,.because the way things are

‘now yobu do not know what the connexionis that the Committee is trying to

establish -- you have no idea what it is.they are trying to estsblish -- und go I

. Pelt that I was completely within my rightson that, So, as I sat there waiting

trying to figure out what I was to do, I figured out that the best thingto do

was to answer all the questions that had to do about myself but, if they asked

me sbout anybody else,to invoke the Fifth Amendment,

b
e

i PR 3N

/wa, théx is
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Now, that was how I had it figured out what I would do, I had no time --

I had been in Philadelphia because of a sister-in-law who was very ill and I

was cut off from all that was happening here in New York at the time. The

Tuesday night when my brother andI came home from the hospital there wés a

telephone call from New York, telling me that I had to be here the next

morning. When I got in here at 8 o'clock I called Mr. Pate and told him

what had happened, and he asked if I had an attorney and'I told him I did.not
and he said that perhaps Abe Feller, that is, Abraham Feller, who was

UN Counsel, might be theres®dif he was I should try to talk to him first.
I don't know whether or not Abe Feller was there -- I do know that I didn’t -

talk to anyone. And then, first I was called into the Executive Session

and that was as I have described here this morning. It was not at all bad;
it was a friendly sort -- I wouldn't say it was friendly -- at any rate, there
wasn't any reason to be afraid in the Executive Session and I think that fact

that there was no reason to be afraid there has a bearing on what subsequently
happened, becauseI got my confidence and I was not really very much afraid

when I was called to the open session then.

But when the question was asked: Who had invitedme to join the

Cqmmunist Party? I answered it without thinking. I simply invoked the

Fifth Amendment as I had planned. If I had thought about itI Gould have

answered differently. Then the next two questions came along and the

cifcumstance there, in order to get back to how you don't know what your

motive is.., There the éituation,was really very different bedause, by this

time, I had become frightened.' Why did they want to know that? I had

answered it, it was a perfectly simple question, so whybdid they want to

know that? And there was a reason, a very special reascn, why I should have

been afraid of those two questions, since they had been preceded by that

other one. I knew and the Committee knew that I knew that they knew that

the FBI had my sworn statement about my membership in the Communist Party in

those years.

At the end of an investigation of my activities by the FBI in 1938 or 1939,
I was called over to the FBI headquarters and a statement was prepared =-- I

don't know whether I dictated it, I don't really know now, but I do know that

there was a statement there-that I signed and whatever was in that statement

is true because I signed it, But I don't know now what is in that statement.
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All I do know is that I did not deny that I had been a member of the Communist
"Party and that at that time I had said I'wouid not give any names . They
did not ask me for any nemes and I was never asked for any names until I was

asked at this open session who had invited me to join the Communlst Party.
S0 itwas a shock that came then. '

But, to get back to why I did not answer those other two questions --

here I was being asked to testify ageinst a record that I knew they had

and something I hadn't seen during all that time and I was afraid fiaht I

mlght be guilty of perjury, quite unlntentlonally, because we have reason

to be afraid of that.. .because, if you make a mistake, for instance, about

a date,or ifJOH make a mistake about a meeting, or if you make a mistake about..

if you say that you do not know someone and it turns out that you dld, you
are liable, in the present temper of the times here, to ffip‘eb in ... the charge
is actually made that you are guilty of perjury and you are apt to be brought
totrial for it. So Ihad avery real fear at that time that I could not
now make my testimony fit that testimory that they had, although there was

no guilt that I had to cover up whatsoever. = It was just the Fivdimdtanusl thik

in my panic at that time I felt that I could not do that. I had a feeling
that I really was in danger. tfiB then the questioning proceeded and, as you
know; I got my confidence back and i don't really think now that there was any

- danger that I was going to be broughtup on a perjury charge But at the time,
it was a very real fear.

:

Had the Secretary—Genéral given me the tafitvytinutrqppo I sought, this is

the story that I would have told him and I do not believe that he would then
have thought that I was covering up any criminal activities and I think he

would have agreed too, that in refusing to answer each of the three questlons--
in my 1nterpretatlon at any rate -- I was actlng in good faith. That is all

that I have to say.

/The PRESIDENT
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The PRESIDENT (interpretation from French) DQGS Counsel for

Respondent Wlsh to speak on thls matter9
g i

RiRS

Mr. SCHACHNER (Counsel for'tee Buapcndent) 1 ha:e no information
Loor questlons about Miss Crawford. e would llke to sav someth;ng for a mlnute

“or&wo before the‘Tribunal adjourns. e - S

The PRESIDENT (1nterpretation from French) The Vlce-Pre81dent

"'has two questlons to put to the Applxcant or her Counsel.
5

N

“

The VICEPRESIDENT' It is rather a question to Counsel on both sides:

'couldyou expla“n to us what 1s exactly the dlfference ‘between a publlc
'

-

meeting and an executlve SGBSAOQ of the Subcommlttee of the Senate?

Mr. BOUDIN (Counsel for Applicants): The executive session is a

session to which the public is not admitted and in which the witness,
together with counsel, usually faces the Committee members and its counsel

with a stenographic reporter present. This is customarily followed, either

the same day or a day later, by a public meetinga There really is no legitimate

purpose iu an executive session of a Congressional Committee, with one possible

exception, where in time of war national security may require that material

fion be given to public consumption. In that case, an executive session hes
a legitimate function. However, as the executive sessions are used these days,
they are used for the purpose of determining the soft spots in a witness --.

the extent to which a witness can be manoeuvred -- and so once the Committee

knows exactly what the wituess' testimony will be like, where the witness

will plead the privilege, where the witness will not, the extent to which the
witness is what they call a "friendly" -- an unpleasant term in the current

situation -~ a friendly or co-operative witness; to that extent the Committee
is guided in its tactical and public operations.

'

Actually, once the executive session of the Committee is over, there is no

needto have a public session; but the Committee has the public session -- not

because it needs information, you recall our discussion the other day along the

lines of the Committee not having any desire for information for legislative
purposes. The purpose of the public session is as indicated here -- to defame,
to injureé, ete. --'so that the answer to your question is:there is no reason

for both sessionsat all,
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343 apfbe PRESIDENT (interpretation from, French)I have to recall to

the Counsel for Applicants that the question aimed at gathering somefactual
information, The Tribunal will not accept an expresslon of opinion on the

ingtitutionsof& Member State. Iwould be grateful if the Coumsel of

_parties.act in such a way that Iwill not be obliged to repeat this observation.

Mr. SCHACHNER (Counsel for the Respondent): I should like to inform

theTribunalof this:, § there is no legal difference between an executive session

and a public sessionof & Congressional Comwittee. :'JBo_t‘h gg.x,i-: becarrjedon
under the same formalities. I want to make it clear that, in view of the

¢ _-.{ President'sdirection, I do not comment on the, purposes for. which executive

sessions- are. sometimes. used, although, as a former counsel fi,rcft, Congressional
Committee,I would feel competent to do so.. .

‘
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The PRESIDENT (interpretationfrom Freach): The Vice-President has

another question to ask.
'

; ‘

;

The VICE-PRESIDENT: The second question would be the following one:

When the Secretary-General took the decisive step to dismiss Miss Crawford, did

he know that Miss Crawford,Wh}lgefusing to answer certain questions in the public

meeting of the Sub-Committee of the Senate, had answered some of those questions
in the executive meeting?

:

:

Mr. WEINBERGER (Counsel for Applicant): He did not, Would you

prefer the witness to answer? ; ' : 5

The VICE-PRESIDENT: Who knows the answer?

Mr. WEINBERGER (Counsel for Applicants): I believe I know the answer,
and I will ask Miss Crawford to answer it, but I want to point out that

document 11, pafticularly the paragraph that was read into the record -- the offer

to meet with or explainto the Secretary-General -- was not answered or responded
to by the Secretary-General or any member of the Admimisiratioh
-~ which is what Miss Crawford testified to.

:

The VICE-PFESIDEST: Excuse me, but do we know of any other source?

Perhaps it would be better to ask Mr.Schachner first.

Mr. SCHACHNER (Counsel for Respondent): We do not have that

information and we can search the records to see whether or not he was aware

of it, but we do not know whether he was or was not.

The PRESIDENT: I would then request the Counsel for the Respondent to

check on that point and give us the necessary information in the oral

proceedings.
'

'

Does Mr. Kaplan wish to speak?
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Mr. KAPLAN (Counsel for Applicants): Madam President, I should like

simply to call to the ‘Tribunal!s attention some related matter for your

consideration before we resume the plenary hearlngs in July.,
If you examine the applications, by way of illustration, of two of my

‘clients, Mrs. Older and Mr.vBancroft, you will note that there is“included in

each of these applications the full United Nations application for'employmenf,
'as ohe of the documents. Included in that documentis a recitation of various

associations of each of these persons with various organizations and job

activities. If vou exsmine the transcript of the Senate héaringS’you'will find

that these questions were asked -- questions addressed to these associations

were asked -- by'the Senate Sub-Committee Counsel, You will find further that

 to a number of these questions each of these clients pleaded the privilege.
The point I make is fhat the Secretary-General himself long since knew the answer:

to a number of the questions that were asked by the Senate Sub-Committee and to

which questions each of these applicants whom I have mentioned by way of

illustration pleaded the privilege. I sincerely hope you will examine these

facts in the record and draw what I hope are the appropriate inferehces(

‘The PRESIDENT; Thank you. I call on Counsel for the Réspondent.
:

Mr. SCHACHNER (Counsel for Respondent): I just wanted to say that it

will be of interest to the Tribunal that Counsel for both parties have agreed

that if anything was said here in the heat of the argument that in any way might

reflect on Counsel for the other party, we are agreed that the Tribunal may

treat it as if it had never been said. Of course I was much impressed by the

skilful way in which Counsel for the Applicants presented the information to this

Tribunal. I might say it is clear that the Tribunal has a very difficult and

comprehensive task and we all wish you a good voyage.’

Mr. DONNER (Counsel for Applicants): May I join Mr. Schachner in his

sentimentswith respect to what may have occurred in the course of the hearing
and then on behalf of uy colleagues thank you, Mr. Petren, for coming here. I

am sure it was a great deal of trouble; you have other things to do, and we want

to thank you for listening and deliberating with such care. We still live in the

hope that some day the Tribunal will revoke that portion of its resolution which
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it passed in December in which-itsstafes.that lawyers*have?not been of any aid

to 1t. ThlS is not somethlng that I say in a perfunctory way. '_ o

More. than that, I want to thank you on behalf of ay cllents, and the
cllénts of all of us, because you must recognize that thls is the first time

that they have had a chance to present their story, to give their case. And
hearlng them with the care that you have, and the patience that you have,you

have contrlbuted to their sense of dignity, you have contributed totheir

‘,feellng that justice will be done and can be done, because you have substltuted

‘“fop_prequdgment 1mpart;a11ty and for slander deliberate inquiry, and you;have
indicated a real:détermination;tp apply to the United Nations the rule of law

which in our day is as importantas bread itself,
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Mr. KAPLAN (Counsel for Applicants): I do not want to repeat
Mr. Donner's concluding remarks. I think he has very adequately represented
the sentiment of all counsel here. I simply want to observe that Mr. Donner

has a certain seniority in the work of the Tribunal and his colleagues here
are novitiates, andI think we have some special separate observation to make

and that is -- and I think I represent the views of my colleagues andI do not

mean to foreclose them if they want to state their own views separately -- I am

talking about the novitiates here: Ve have very particularly enjoyed the honour

and the privilege of appearing before members of the Tribunal and being treated

with the courtesy and the dignity which has prevailed throughout tliese days of

inquiry. I might observe parenthetically that this standard of dignity could well

serve as a guide to all judicial tribunals.
I went also, at this time, on behalf of my colleagues, to particularly

thank the translators who were burdened with this daily stream of words, perhaps
some might have been spared both them and the Tribunal, and I for one apologize
if I have been unnecessarily effusive or excessive in my observations. I thank .

them and I certainly thank the staff members here who are responsible for the

physical comforts of this assembly hall. I want to thank Mr. Sanasen and his

staff, who have been most co-operative in the matter of expediting the development
of information and communicating with us under some difficult circumstances,
particularly the separation of the Tribunal from the clients by that great ocean

which can be negotiated readily but on oeccasion serves as a serious obstacle to

expediting information from border to border.
:

Madam President and Mr. Petren, we look forward to seeing you in Geneva and

coneluding the proceedings there and evolving a record that will be so thorough,
80 complete, that there will be no hestitation on the part of the Tribunal to

feel free to make a final, a fair and impartial judement.

Mr. WEINBERCER (Counsel for Applicants): I join with Mr. Schachner

in saying that it 1s regrettable and it should be deemed a nullity such personal
remarks as may have been.made by counsel about anothgr,and I want you and the

Vice-President to know that I wholeheartedly Jjoin in all that Mr. Donner and my
other colleague has said. And I wish you bon vOyage .
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The PRESIDANT(interpretationfrom French): I vemt to thank all
concérned for the kind words which hawe been‘sald and I thank quite particularly

' the'parties for having so’clearly ‘understood the partlcular spirit which gulded
these preliminary proceedlngs. The_cooperative work in which we have been

engaged will, I am sure, greatly facilitate the necessary thorough~going
study of these difficult matters by the members of the Tribunal.

As you know, I come from a country where £here exists an ancient tradition
of administrative jurisdiction and the present position of civil servants in

my country has been the handiwork of one great administrative tribunal, Of course

I realize that the position ofUnited Nations civil servantsvis guite different
from that of national eivil servants, However, I hope that we will be in a

position to facilitate the evolving of administrativerules and practices that
will serve the highest interests of the United Nations.

I want to thank all our assistants, the ihtérpreters, all those who
facilitated the physical holding of these meetings. I want to thank our Secretary
who has been patience itself for on him has converged all the impatience involved
here -~ that of the parties, that of the members of the Tribunal, on whatever
continent they live, I wish also to thank gquite particularly our Vice-Presgident,
who has contributed his share in giving to these proceedings the rather stern
but very useful character of a preliminary inquiry. We shall see each other
soon again., I hope that everything will work very smoothly and I hope that
we shall be able to render decisions that will be useful to all but essentially
to the United Nations. And I say now "Goodbye".

The meeting rose at 12,45 p.m,


